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QUESTIONS PRESENTED 

The questions presented are: 

1. Is an inheritance tax properly assessable against a life 
tenant in trust property based upon the value of the entire 
trust estate where, by the will of the decedent creating the 
trust, the trustees are authorized in their sole discretion to 
invade the corpus of the trust estate to whatever extent 
they may deem necessary to provide the proper care for the 
life tenant. 

2. Where the Commissioners of the District of Columbia 
have, by Section 4(d) of the Regulations promulgated by 
them under the District of Columbia Inheritance Tax Stat¬ 
ute, provided that an inheritance tax shall be assessed 
against the life tenant on the value of the entire trust 
corpus of a trust where the life tenant has the right to in¬ 
vade the trust corpus in whole, or in part, for his benefit, 
is the Assessor of the District of Columbia precluded from 
assessing an inheritance tax based on the value of the entire 
trust corpus against a life tenant in that corpus when the 
trustees of the trust estate are authorized, in their sole dis¬ 
cretion, to invade the corpus to whatever extent they may 
deem necessary to provide the proper care for the life 
tenant, and the Commissioners have not adopted a regula¬ 
tion similar to Section 4(d) encompassing this situation. 
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United States Court of Appeals 

foe the District of Columbia Circuit 


No. 12,141 


District of Columbia, Petitioner , 
v. 

Mary Beall Vann, Elizabeth R. Young, 
Executrices and trustees under the Will of Annette J. 

Delaplane, deceased, 

John Delaplane, 

Life tenant under the Will of Annette J. Delaplane, deceased, 

The Vestry of Saint John’s Parish in the City of 
Washington, District of Columbia, Residuary legatee 
under the Will of Annette J. Delaplane, deceased, 

Respondents. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the District 
of Columbia Tax Court based upon its Findings of Fact 
and Opinion, cancelling an assessment of an inheritance 
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tax against respondent John Delaplane in the amount of 
$4,654.62, and holding that respondents are entitled to a re¬ 
fund of inheritance taxes in the amount of $2,560.39 with 
interest thereon at the rate of 4 per centum upon said re¬ 
fund of $2,560.39 from April 23, 1952, to the date of pay¬ 
ment of such refund (App. 26-28). The notice of assess¬ 
ment was dated April 2, 1953 (App. 13). The inheritance 
tax was paid on April 23, 1953 (App. 13). Respondents’ 
petition seeking cancellation of the inheritance tax assessed 
against John Delaplane was filed in the District of Colum¬ 
bia Tax Court on June 29,1953 (App. 13, 33). The decision 
of the District of Columbia Tax Court in favor of respond¬ 
ents, cancelling the assessment of an inheritance tax against 
respondent John Delaplane, and ordering a refund of in¬ 
heritance taxes in the amount of $2,560.39, was entered 
January 5, 1954 (App. 26, 34). The Petition for Review 
by this Court of the decision of the District of Columbia 
Tax Court was filed by petitioner on February 4, 1954 
(App. 34). 

This Court has jurisdiction to review the decision of the 
District of Columbia Tax Court pursuant to Sections 3 and 
4 of Title IX of the Act of August 17,1937, 50 Stat. 673, cli. 
690, as added by Section 8 of the Act of May 16, 1938, 52 
Stat. 371, ch. 223, as amended by Section 3(a) and Section 
3(b) of the Act of July 10, 1952, 66 Stat. 543, ch. 649 (Sec¬ 
tions 47-2403 and 47-2404, D. C. Code 1951). 

STATEMENT OF THE CASE 

On October 6, 1947, Annette J. Delaplane executed her 
Last Will and Testament (App. 5). The testatrix, after mak¬ 
ing a number of bequests of her property to named bene¬ 
ficiaries, created a trust under Paragraph XV of her Will 
in which it was stated in part : 

“XV. All of the rest, residue and remainder of 
my property and estate, both real and personal, of 
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whatever kind and wheresoever situate, of which 
I may die seized or possessed, or to which I may 
be entitled at the time of my death, I give, devise 
and bequeath unto Mary Beall Vann and Elizabeth . 

R. Young, IN TRUST , with full discretionary 
powers of management, of sale and resale, of in¬ 
vestment and reinvestment, of exchange and of 
changing investments, and my trustees shall keep 
the same invested, collect all rents, revenue and in¬ 
come arising therefrom, and after paying all such 
costs, charges and expenses as they may deem 
necessary or proper in the administration of this 
trust, they shall pay over the net income arising 
therefrom each month unto my brother, John Dela- 
plane, for and during the term of his natural life. 
Upon his death this trust shall cease and deter¬ 
mine, and my trustees shall convert the entire trust 
fund and estate then remaining in their hands into 
cash, and shall pay over the same, together with 
any undistributed accumulations of net income 
absolutely and in fee simple, as follows: # * V’ 
(App. 28-29) 

Paragraph XV further provided that the trustees, upon 
conversion of the trust fund and estate remaining in their 
hands, should disburse the money received upon the con¬ 
version to certain named persons and organizations in 
amounts specified in Paragraph XV. (App. 6-7). In addi¬ 
tion, Paragraph XV of the Will gave the trustees Mary 
Beall Vann and Elizabeth R. Young specific powers for the 
management of the trust estate (App. 29-31). Paragraph 
XVI of the Will provided: 

“XVI. In making provision herein for the 
payment of income to my brother, it is my inten¬ 
tion that the income from my entire estate, residu¬ 
ary and non-residuary, shall be paid to him dur¬ 
ing the year of administration, it being my will in 
this connection that my executrices and trustees 
follow the ‘Massachusetts Rule’ rather than the 
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rule laid down in the case of PROCTOR ET AL. v. 
AMERICAN SECURITY & TRUST COMPANY, 

98 Fed. (2d) 599. It is also my desire and wish 
that distribution of the income payments to my 
brother shall begin at the earliest practicable mo¬ 
ment after my demise, so that he may be immedi¬ 
ately as well as subsequently provided with in¬ 
come.” (App. 31) 

Following the execution by Annette J. Delaplane of her 
Will on October 6, 1947, the testatrix executed six codicils 
to that Will. The Fourth Codicil was executed on April 
3, 1951, and provided as follows: 

“I, ANNETTE J. DELAPLANE, of the City 
of Washington, District of Columbia, being of 
sound and disposing mind, memory and under¬ 
standing do hereby make, publish and declare 
this to be a Fourth Codicil to the Last Will 
and Testament heretofore made, signed, sealed, 
published, declared and executed by me bearing 
date the 6th day of October, 1947, that is to say: 

“Because the welfare and well being of my 
brother, John, is my most heart felt wish and first 
consideration, I hereby amend Paragraph XV of 
my Last Will and Testament dated October 6,1947 
by giving to my Trustees therein named the follow¬ 
ing powers in addition to those already enumerated 
therein: 

“(1) To invade the corpus of the trust 
herein created at any time or times and to 
whatever extent my Trustees shall, in their 
sole and absolute discretion, deem necessary 
or advisable to provide the proper care for my 
brother, John D. Delaplane, during the term of 
his natural life. 

“In all other respects I do hereby ratify and 
confirm my Last Will and Testament dated Oc¬ 
tober 6, 1947 and the Codicils thereto, dated re¬ 
spectively, June 21,1948, August 10,1949 and May 
22,1950.” 
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“IN WITNESS WHEREOF, I have hereunto 
set my hand and affixed my seal this 3 day of April, 

1951 to this Fourth Codicil to my Last Will and 
Testament bearing date the 6th day of October, 
1947. (App. 32-33.) 

The remaining codicils executed by Annette J. Delaplane, 
although changing certain aspects of her Will, did not re¬ 
late to the right of the trustees appointed under Paragraph 
XIV of the Will to invade the corpus of the trust on behalf 
of the testatrix’s brother, John Delaplane. 

Upon the death of Annette J. Delaplane, an inheritance 
tax return was filed by the executrices of her estate (App. 
10). The Assessor made certain adjustments in the value 
of the net estate, which are not in controversy in this case, 
and determined that the value of the property left in trust 
to the respondents Mary Beall Vann and Elizabeth R. 
Young was $99,410.35 (App. 13). In view of the provi¬ 
sion of the Fourth Codicil to the Will of Annette J. Delh- 
plane, deceased, which authorized the trustees appointed 
under that Will to invade the corpus of the trust “at any 
time or times and to whatever extent my trustees shall, in 
their sole and absolute discretion, deem necessary or ad¬ 
visable to provide the proper care for my brother, John D. 
Delaplane, during the term of his natural life,” the As¬ 
sessor determined that respondent John Delaplane was 
liable as a transferee of the trust estate for the payment of 
an inheritance tax based on the entire value of the trust 
estate and, accordingly, assessed an inheritance tax in rela¬ 
tion to that transfer in the amount of $4,654.26 (App. 13). 
This amount was paid to the Collector of Taxes on April 
23, 1953 (App. 13). 

The evidence before the District of Columbia Tax Court 
consisted of the Will executed by Annette J. Delaplane on 
October 6, 1947, and the six codicils to that Will, the in¬ 
heritance tax return filed by the executrices of the estate 
of Annette J. Delaplane, deceased, the certificate of the 
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Assessor of the District of Columbia that the inheritance 
taxes assessed had been paid, and testimony of Mr. William 
R. Mason, Assistant Administrative Officer, Inheritance and 
Estate Tax Division, Office of the Assessor of the District 
of Columbia relating to the adjustments made by the Office 
of the Assessor in determining the value of the estate of 
Annette J. Delaplane, deceased, and the computation used 
by the Office of the Assessor in ascertaining the inheritance 
taxes payable to the District of Columbia (Tr. 31-72). 

The primary issue in this case, and the one decided by 
the District of Columbia Tax Court, was whether respond¬ 
ent John Delaplane was liable for an inheritance tax based 
upon the entire adjusted value of the trust estate created 
by Paragraph XIV of the Will of Annette J. Delaplane, de¬ 
ceased, as modified by the Fourth Codicil to that Will exe¬ 
cuted by Miss Delaplane on April 3, 1951, rather than an 
inheritance tax based upon a life interest in that trust 
estate. The District of Columbia Tax Court concluded that 
the Assessor had erred in assessing an inheritance tax 
against Mr. Delaplane as the transferee of the entire corpus 
of the trust estate created by the Will of Miss Delaplane, 
and that the assessment should have been based only upon 
a life interest of Mr. Delaplane in that estate (App. 24). As 
a consequence, the District of Columbia Tax Court held that 
the inheritance tax properly assessable against John Dela¬ 
plane was $587.77 and not $4,654.26 as had been determined 
by the Assessor (App. 27). Accordingly, the District of 
Columbia Tax Court concluded that respondents were en¬ 
titled to a refund in the amount of $4,066.85 of the tax as¬ 
sessed against John Delaplane. From this refund were 
deducted the inheritance taxes assessable against specified 
beneficiaries of the trust corpus as set forth in the Will of 
Annette J. Delaplane and the codicils to that Will since, as 
the District of Columbia Tax Court held, if John Delaplane 
was not liable for an inheritance tax on the entire value of 
the trust estate, but only upon the value of a life interest 
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therein, the beneficiaries of the residuum of that estate 
would then become liable for an inheritance tax based upon 
their several interests, distributable to them in accordance 
with Paragraph XV of the Will. The inheritance taxes as¬ 
sessable against the named beneficiaries of the trust estate 
total, aside from the interest of John Delaplane, $1,304.96. 
To this amount, in accordance with the decision of the 
Tax Court, was added an inheritance tax in the amount of 
$201.50 on the value of the property transferred to Rose 
Robosson Taylor, omitted in the original assessment of in¬ 
heritance tax, making a total deduction o°f $1,506.46 (App. 
26-28). Thus, according to the decision of the District of 
Columbia Tax Court, the refund due respondents amounted 
to $2,560.39, computed by deducting from the inheritance 
taxes paid by respondents in the amount of. $4,721.08 the 
correct adjusted inheritance taxes in the amount of $2,- 
160.69 (App. 27). 

STATUTE INVOLVED 

Section 1(a), Section 1(b), Section 2, Section 7, Article X, 
Title V, and Section 3, Article III, Title V of the District 
of Columbia Revenue Act of 1939, 53 Stat. 1111, ch. 367 
(Section 47-1601(a), Section 47-1601(b), Section 47-1602, 
Section 47-1607 and Section 47-1618, D. C. Code, 1951): 

Section 1. (a), Article l> Title V 

“SEC. 1. (a) All real property and tangible 

and intangible personal property, or any interest 
therein, having its taxable situs in the District of 
Columbia, transferred from any person who may 
die seized or possessed thereof, either by will or 
by law, or by right of survivorship, and all such 
property, or interest therein, transferred by deed, 
grant, bargain, gift, or sale (except in cases of a 
bona fide purchase for full consideration in money 
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or money’s worth), made or intended to take effect 
in possession or enjoyment after the death of the 
decedent, or made in contemplation of death, to or 
for the use of, in trust or otherwise (including 
property of which the decedent has retained for his 
life or for any period not ascertainable without re¬ 
ference to his death or for any period which does 
not in fact end before his death (1) the possession 
or enjoyment of, or the right to the income from 
such property or (2) the right, either alone or in 
conjunction with any person, to designate the per¬ 
sons who shall possess or enjoy the property or the 
income therefrom), to the father, mother, husband, 
wife, children by blood or legally adopted children, 
or any other lineal descendants or lineal ancestors 

of the decedent, shall be subject to a tax as follows: 

* # * 


Section 1. (b), Article I, Title V 

“(b) So much of said property so transferred 
to each of the brothers and sisters of the whole or 
half blood of the decedent shall be subject to a tax 
as follows: 3 per centum of so much of said prop¬ 
erty as is in excess of $2,000 and not in excess of 
$25,000; 4 per centum of so much of said property 
as is in excess of $25,000 and not in excess of $50, 
000; 6 per centum of so much of said property as is 
in excess of $50,000 and not in excess of $100,000; 
8 per centum of so much of said property as is in 
excess of $100,000 and not in excess of $500,000; 10 
per centum of so much of said property as is in ex¬ 
cess of $500,000. 

Section 2. Article I, Title V 

“SEC. 2. The tax provided in section 1 shall be 
paid on the market value of the property or inter¬ 
est therein at the time of the death of the decedent 
as appraised by the assessor, or, in the discretion 
of the assessor, upon the value as appraised by 
the probate court of the District. The taxable 
portion of real or personal property held jointly 
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% 

or by the entireties shall be determined by divid¬ 
ing the value of the entire property by the number 
of persons in whose joint names it was held. 

Section 7. Article I, Title V 

“SEC. 7. In the case of any grant, deed, devise, 
descent, or bequest of a life interest or term of 
years, the donee for life or years shall pay a tax 
only on the value of his interest, determined in a 
manner as the Commissioners by regulation may 
prescribe, and the donee of the future interest shall 
pay a tax only on his interest as based upon the 
value thereof at the time of the death of the dece¬ 
dent creating such interest. The value of any 
future interest shall be determined by deducting 
from the market value of such property at the 
time of the death of such decedent the value of the 
precedent life interest or term of years. Where 
the future interest is vested the donee thereof shall 
pay the tax within the time in which the tax upon 
the precedent life interest or term of years is re¬ 
quired to be paid under the provisions of sections 4 
and 6 of this article, as the case may be. * * * 

Section 3. Article ED, Title V 

11 SEC. 3. The Commissioners shall have super¬ 
vision of the enforcement of this title and shall 
have the power to make such rules and regulations, 
consistent with its provisions, as may be necessary 
for its enforcement and efficient administration 
and to provide for the granting of extension of 
time within which to perform the duties imposed 
by this title. The assessor shall determine all 
taxes assessable under this title and immediately 
upon the determination of same, shall forward a 
statement of the taxes determined to the person or 
persons chargeable with the payment thereof and 

shall give advice thereof to the collector of taxes. 
>» 
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Regulations Involved 

Section 4(a) and 4(d) of the Regulations pertaining to 
Inheritance and Estate Taxes promulgated June 14, 1944, 
by the Commissioners of the District of Columbia: 

“4(a). The taxable value of a life interest in 
any property shall be determined by multiplying 
5% of the market value of the property (as of date 
of death of decedent), from which such life in¬ 
terest is to accrue, by the figure shown opposite 
the age of the beneficiary in the American Ex¬ 
perience Table of Mortality appearing below. The 
age of the beneficiary to be used is his age on his 
birthday nearest the date of the death of the dece¬ 
dent. The taxable value of ^n annuity for life 
shall be determined in like manner, except that the 
annual payment shall be multiplied by the appro¬ 
priate figure in the same table, instead of 5% of 
the value of the property from which the annuity 
accrues. If payments under an annuity are to be 
made oftener than once each year, the aggregate 
of such payments per year shall be considered the 
annuity payment for purposes of determining the 
taxable value thereof. 

[Hereafter appears the Annuity Valuation Table] 

“4(d). Where the life tenant has the right in 
his sole discretion to expend or consume the corpus, 
or a part thereof, for his own use, the tax on the 
corpus, or such part thereof, shall be imposed on 
the life tenant.” 

Section 4(a) appears in Vol. 1 “Inheritance Tax Reports 
—State”, ftl845, page 19,224., Published by Commerce 
Clearing House. 

Section 4(d) appears in Vol. 1 “Inheritance Tax Reports 
—State”, 112105, page 19,234., Published by Commerce 
Clearing House. 
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STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in holding 
that the Assessor was precluded from assessing an in¬ 
heritance tax against respondent, John Delaplane, based 
upon the value of the entire corpus of the trust estate 
created by Annette J. Delaplane, deceased, on the ground 
that the Commissioners had failed to adopt a regulation 
imposing upon a life tenant in trust property an inherit¬ 
ance tax based on the value of the entire trust where the 
trustees of the trust estate have the power to invade with¬ 
out limitation the trust corpus for the benefit of the life 
tenant. 

2. The District of Columbia Tax Court erred in holding 
that the decision of the Supreme Court of the United States 
in Henslee v. Union Planters National Bank & Trust Com¬ 
pany , 335 U. S. 595, 69 S. Ct. 290, 93 L. Ed. 259, and other 
decisions of the Supreme Court of the United States and of 
Federal Courts interpretating Section 812(d) of the In¬ 
ternal Revenue Code authorizing, for Federal Estate Tax 
purposes, a deduction from the gross estate of the value of 
gifts for charitable and other purposes, were inapplicable 
to the question of the inheritance tax assessable against 
the respondent John Delaplane under the District of Colum¬ 
bia Inheritance Tax Statute. 

! 

SUMMARY OF ARGUMENT 

The District of Columbia Inheritance Tax Statute imposes an 
inheritance tax in connection with the transfer from any person 
who may die, seized or possessed thereof, either by will or by 
law, of all real property, tangible and intangible personal prop¬ 
erty or any interest therein. Where a life interest is created in 
property, the inheritance tax statute provides that the donee for 
life shall pay a tax only on the value of his interest, determined in 
a manner as the Commissioners by regulations may prescribe, 
and the donee of the future interest shall pay a tax only on his 
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interest based upon the value thereof at the time of the death of 
the decedent creating such interest It is also provided by statute 
that the value of any future interest shall be determined by de¬ 
ducting from the market value of the property transferred at the 
time of the death of the decedent the value of the precedent life 
interest. Questions concerning the nature or extent of an “in¬ 
terest” in property are questions of law. The Commissioners have 
authority under the District of Columbia Inheritance Tax Statute 
to promulgate regulations pertaining to the valuation of a life 
interest in property; the Commissioners are not empowered to 
adopt regulations which attempt to fix legal interests in property. 
Where, however, pertinent court decisions are applicable to and 
consistent with the requirements of the District of Columbia In¬ 
heritance Tax Statute, and define the legal interest in property 
which results from a particular type of grant, the Commissioners 
may promulgate a regulation specifying the manner in which 
such a grant of property shall be valued and taxed under the 
District of Columbia Inheritance Tax Statute. However the Com¬ 
missioners are not required to promulgate regulations which will 
incorporate all possible circumstances under which a particular 
type of legal interest in propery may be created, and the in¬ 
heritance tax assessable against a transferee of such a legal in¬ 
terest is not diminished or changed because an interest in prop¬ 
erty identical with that referred to in a specific regulation is 
created by a method not covered by the specific regulation. 

Section 4(d) of the Commissioners’ Regulations pertaining to 
the Inheritance Tax Statute properly specifies the legal interest 
for District of Columbia Inheritance Tax purposes which a life 
tenant acquires in trust property when he possesses the power to 
invade the trust corpus in whole or in part for his own benefit, 
and properly provides that the life tenant in such a case shall pay 
an inheritance tax upon the corpus, or part thereof, of the trust 
property. Under the decision of the Supreme Court of the United 
States in Henslee v. Union Planters National Bank & Trust Com¬ 
pany, supra, and related cases, a life tenant possessing the power 
to expend or consume the entire corpus of a trust for his own 
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benefit would be chargeable with an inheritance tax based upon 
the value of the entire trust corpus even in the absence of Sec¬ 
tion 4(d) of the Commissioners’ Regulations. An identical re¬ 
sult would -be reached where trustees are entided to invade the 
corpus of a trust estate for the benefit of a life tenant without 
limitations, since the actual legal interest of the life tenant in the 
trust estate is, in either case, the same. It is immaterial that the 
Commissioners have not promulgated a regulation similar to Sec¬ 
tion 4(d) of the Regulations pertaining to the Inheritance Tax 
Statute covering the effect, for District of Columbia Tax pur¬ 
poses, of the right of trustees to invade a trust corpus on behalf 
of a life tenant. The Assessor of the District of Columbia prop¬ 
erly determined that respondent John Delaplane, according to the 
decisions of the Supreme Court of the United States construing 
Section 812(d) of the Internal Revenue Code relating to Federal 
Estate Taxes, acquired such an “interest” in the corpus of the trust 
created by the Will of Annette J. Delaplane, deceased, as required 
the assessment of an inheritance tax against him based on the 
value of the entire trust estate. In so doing, the Assessor was not 
restricted to assessing a tax against respondent John Delaplane 
solely in accordance with the valuation provisions of Section 4(a) 
of the Regulations adopted by the Commissioners of the District 
of Columbia under the District of Columbia Inheritance Tax 
Statute. The decision of the District of Columbia Tax Court to 
the contrary was an erroneous interpretation of the regulations 
of the Commissioners and of the requirements of the District of 
Columbia Inheritance Tax Statute, and failed properly to apply 
applicable decisions of the Supreme Court of the United States. 

ARGUMENT 

I 

i 

The District of Columbia Tax Court erred in concluding that in 
the absence of a regulation expressly controlling the tax to be 
assessed against a life tenant where trustees may invade the 
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trust corpus for the benefit of the life tenant, the inheritance 
tax to be paid by the life tenant was to be assessed in accord¬ 
ance with Regulation 4(a) of the Regulations of the Commis¬ 
sioners of the District of Columbia. 

Section 1(a) of the District of Columbia Inheritance Tax 
Statute imposes a tax upon: 

1 ‘Sec. 1(a) All real property and tangible and 
intangible personal property, or any interest there¬ 
in, having its taxable situs in the District of Colum¬ 
bia, transferred from any person who may die 
seized or possessed thereof, either by will or by 
law, or by right of survivorship. * * V’ (Title V, 
Section 1(a), District of Columbia Revenue Act of 
1939,53 Stat. 1111, Sec. 47-1601, D. C. Code, 1951). 

This tax, according to Section 2 of the Inheritance Tax 
Statute, 


“• * * shall be paid on the market value of the 
property or interest therein at the time of the 
death of the decedent * * (Title V, Section 
2, District of Columbia Revenue Act of 1939, 53 
Stat. 1112, Sec. 47-1602, D. C. Code, 1951.) 

As respects a life interest in the property, or an interest 
for a term of years, Section 7 of the Inheritance Tax 
Statute provides that: 

“* * * the donee for life or years shall pay a tax 
only on the value of his interest, determined in a 
manner as the Commissioners by regulation may 
prescribe, and the donee of the future interest 
shall pay a tax only on his interest as based upon 
the value thereof at the time of the death of the 
decedent creating such interest. The value of any 
future interest shall be determined by deducting 
from the market value of such property at the time 
of the death of such decedent the value of the 


precedent life interest or term of years.” (Title 
V, Section 7, District of Columbia Revenue Act of 
1939, 53 Stat. 1114, Sec. 47-1607, D. C. Code, 1951). 

The testatrix, Annette J. Delaplane, transferred certain 
of her property to trustees in trust for the purpose of in¬ 
suring that the income from the trust corpus would be paid 
to her brother, John Delaplane, during his lifetime. Upon 
the death of John Delaplane the property was to go to 
designated beneficiaries. In addition, Annette J. Dela¬ 
plane, by the terms of the Fourth Codicil to her will, au¬ 
thorized her trustees to invade the corpus of the trust estate 
to whatever extent the trustees should, in their sole and 
absolute discretion, “deem necessary or advisable to pro¬ 
vide the proper care for my brother, John D. Delaplane, 
during the term of his natural life.” (App. 28-33.) 

Under the terms of the statute levying an inheritance tax 
upon certain specified transfers of property, the Commis¬ 
sioners’ sole authority is to fix by regulation the value of 
the legal interest in property so transferred. The Tax 
Court, in its opinion, so indicated. (App. 15-16). The Com¬ 
missioners do not have the power to fix the interest itself. 
In this case John Delaplane originally received a life ten¬ 
ancy in the corpus of the trust estate created by Miss Dela¬ 
plane. Thereafter, however, Miss Delaplane, by the Fourth 
Codicil to her will, authorized the trustees appointed under 
the will to invade the corpus of the trust estate to what¬ 
ever extent they might deem necessary to provide the pro¬ 
per care for her brother during his lifetime. The extent 
to which the trust corpus could be invaded was unlimited, 
and no standard was fixed by the testatrix. As a con¬ 
sequence, the interest of John Delaplane in the corpus of 
the trust estate became enlarged over that of a mere life 
tenant so that it is impossible to fix with any degree of cer¬ 
tainty the total amount which John Delaplane may receive 
out of the corpus of the trust estate during his lifetime. 




16 


In fact, John Delaplane may succeed to the entire 
trust corpus. Under these circumstances, John Delaplane’s 
interest, for the purposes of the District of Columbia In¬ 
heritance Tax law, is that of a beneficiary of the entire trust 
corpus, and the tax on that interest is fixed, not by the Com- . 
missioners, but by the statute imposing the inheritance tax. 

The District of Columbia Tax Court, in its opinion, said 
(App. 24): 

“For the reasons stated above the Court here 
holds that the assessment of an inheritance tax in 
relation to the transfer of a life estate to John 
Delaplane by the death of Annette J. Delaplane 
was excessive, and was computed erroneously by 
the use of the method set forth in Section 4(d) of 
the regulations pertaining to Title V of the Dis¬ 
trict of Columbia Revenue Act of 1937, as amend¬ 
ed, and known as the Inheritance and Estate Tax 
Law; and that the value of such life estate must be 
determined by the method prescribed in Section 
4(a) of such regulation/’ 

Inasmuch as the District of Columbia Tax Court has, to 
a considerable extent, predicated its decision upon a discus¬ 
sion of Section 4(d) of the Regulations promulgated by the 

Commissioners, and has stated in its opinion (App. 24): 

• 

“ * * * that the assessment of an inheritance tax in 
relation to the transfer of a life estate to John 
Delaplane * * * was computed erroneously by the 
use of the method set forth in Section 4(d) of the 
regulation • * • ” 

some discussion of this regulation is necessary in this brief. 
It is essential, however, that the statement of the Tax 
Court that the assessment of an inheritance tax against 
John Delaplane was computed erroneously by the use of 
the method set forth in Section 4(d) of the Commissioners 9 
regulations be clarified. Categorically, there is no basis in 
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the record of this case, or in the Findings of Fact of the 
District of Columbia Tax Court, to warrant the statement 
of the Tax Court that the Assessor of the District of Co¬ 
lumbia predicated his assessment oh Section 4(d) of the 
Commissioners’ regulation. Finding of fact No. 14 of the 
Findings of Fact of the Tax Court reads, so far as is 
pertinent here (App. 13), 

“ # # * Assess^ then determined that the 
transfer to John Delaplane covered the entire 
value of the Trust by reason of the invasion provi¬ 
sions in the Fourth Codicil as above set forth, and 
assessed an inheritance tax in relation to such 
transfer in the amount of $4,654.62.” 

No other reference is made in the Findings of Fact of 
the Tax Court to the basis for the assessment of inheritance 
taxes here in controversy. No predicate can be found in the 
record of the proceedings before the Tax Court for the 
statement of the Tax Court that the Assessor applied Sec¬ 
tion 4(d) of the Commissioners’ regulations in assessing 
an inheritance tax against Mr. John Delaplane. This Sec¬ 
tion, by its terms, does not apply to the trust created by the 
will of Annette J. Delaplane, deceased. For these reasons 
Section 4(d) of the Commissioners’ regulations is inapplic¬ 
able to this case. The question simply is whether the As¬ 
sessor of the District of Columbia properly concluded that 
the Inheritance Tax Act required the assessment of an in¬ 
heritance tax against John Delaplane based upon the value 
of the entire trust corpus. 

Section 4(a) of the Commissioners’ Regulations, exclud¬ 
ing the annuity tables which form a part of this regulation, 
provides, so far as is here material: 

“ (a) The taxable value of a life interest in any 
property shall be determined by multiplying 5% of 
the market value of the property (as of date of 
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death of decedent), from which such life interest 
is to accrue, by the figure shown opposite the age 
of the beneficiary in the American Experience 
Table of Mortality appearing below. • * •” 

Section 4(d) of the Commissioners’ regulations provides: 

“ (d) Where the life tenant has the right in his 
sole discretion to expend or consume the corpus, or 
a part thereof, for his own use, the tax on the 
corpus, or such part thereof, shall be imposed on 
the life tenant.” 

The District of Columbia Tax Court, in its opinion, re¬ 
ferred to Section 4(a) and other sections of the regulations, 
including Section 4(d) quoted in the opinion and said: 

“ • • •. It will be noticed that no exception from 
the general method of valuation is prescribed 
where, as here, the trustees, are given the right, 
in their sole and absolute discretion, to invade the 
corpus of the trust for the benefit of the life 
tenant.” (App. 18.) 

The conclusion of the District of Columbia Tax Court 
that the Assessor was without power to assess an inherit¬ 
ance tax against John Delaplane on the basis of a bequest 
to him of the entire trust corpus, and that the inheritance 
tax must be assessed under Section 4(a) of the Commis¬ 
sioners’ Regulations as though John Delaplane received 
only a life interest in the trust corpus, is clearly erroneous. 

The District of Columbia Tax Court, in its opinion, said 
(App. 18): 


“* • * It is inconceivable that the Commissioners 
in considering the subject matter of Section 4(d) 
did not have in mind the situation where the corpus 
could be invaded at the direction or discretion of 
trustees, fiduciaries or persons other than the life 
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tenant. The two subjects are in pari materia, and 
it must be assumed that the Commissioners who 
were given the sole authority to prescribe the 
method of valuation did not intend that life estates 
with incident of right of invasion of the corpus by 
trustees, as distinguished from the life tenant, 
should be valued on any way other than by the 
general method found in Section 4(a).” 

The ultimate conclusion to be draw T n from the Tax Court’s 
decision is that had the Commissioners failed to adopt 
Regulation 4(d), an inheritance tax could not properly have 
been assessed against John Delaplane except in accordance 
with Regulation 4(a), even though John Delaplane him¬ 
self had been authorized by the will of Annette J. Dela¬ 
plane, deceased, to invade the trust corpus for his own 
benefit without limitation. 

It is inconceivable that a valid assessment of the proper 
inheritance tax based upon the actual interest of a donee 
of an indicated life estate may be precluded by the failure 
of the Commissioners to enact a regulation covering every 
possible combination of circumstances which may be created 
by a decedent in favor of beneficiaries of the decedent’s 
estate. Certainly, the Commissioners would lack authority 
to promulgate regulations in conflict with the plain require¬ 
ments of the District of Columbia Inheritance Tax Statute. 
Manhattan General Equipment Co. v. Commissioner of In¬ 
ternal Revenue, 297 U. S. 129, 134, 80 L. Ed. 528, 56 S. Ct. 
397; Helvering, C. I. R. v. Sabine Transporation Co., Inc., 
318 U. S. 306, 311, 87 L. Ed. 773, 63 S. Ct. 569; Burnet v. 
Marston, 61 App. D. C. 91, 92, 57 F. 2d 611; Blumberg y. 
Smith, 138 F. 2d 956, 958. Nor could the Commissioners 
promulgate regulations which would relieve a taxpayer of 
the payment of a tax which the District of Columbia In¬ 
heritance Tax Statute requires shall be paid. Helvering 
C. I. R. v. Jane Holding Corporation, 109 F. 2d 933,Cert, 
denied 310 U. S. 563, 84 L. Ed. 1418, 60 S. Ct. 1102; 
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rehearing denied 311 U. S. 725, 85 L. Ed. 472, 61 S. Ct. 56, 
Langstaff v. Lucas, D. C. W. D., Ky ., 9 F. 2d 691, aff. 13 F. 
2d 1022, Cert, denied 273 U. S. 721, 71 L. Ed. 858, 47 S. Ct. 
111. The decision of the District of Columbia Tax Court 
accomplishes a limitation of the applicability of the Dis¬ 
trict of Columbia Inheritance Tax Statute in the same man¬ 
ner as though the Commissioners had so provided by regu¬ 
lation, for it relieves the respondent, John Delaplane, from 
the payment of an inheritance tax based upon the actual 
interest in property which he acquired by the will of An¬ 
nette J. Delaplane, deceased. 

Whatever principle or method was used by the Assessor 
in determining the inheritance tax assessable against John 
Delaplane is immaterial so long as that principle or method 
was a proper one. District of Columbia v. Morris, 81 U. S. 
App. D. C. 356,159 F. 2d 13. That the principle applied by 
the Assessor in determining the assessment of an inherit¬ 
ance tax against respondent, John Delaplane, was the cor¬ 
rect one in accordance with the requirements of the District 
of Columbia Inheritance Tax Statute and decisions of the 
Supreme Court of the United States applicable thereto is 
demonstrated and discussed in Part II of this brief. 

II 

The Assessor properly assessed an inheritance tax against John 
Delaplane on the basis of a transfer to him of the entire corpus 
of the trust created by the Fourth Codicil to the will of An¬ 
nette J. Delaplane, deceased. 

The District of Columbia Tax Court overruled the deci¬ 
sion of the Board of Tax Appeals in Auth v. District of 
Columbia [Board of Tax Appeals, Docket No. 1239, 79 
W. L. R. 398] decided by the late Honorable Lawrence 
Koenigsberger on April 4, 1951. The decision of Judge 
Koenigsberger in Auth v. District of Columbia, supra, in- 
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volved the question whether the assessor had erred in 
failing to assess an inheritance tax against Francis Anton 
Auth on the entire value of a trust estate created by Han¬ 
nah Auth, who had vested her trustees, Francis Anton Auth 
and Walter N. Tobriner, with power to invade the trust 
corpus, 

“* * * in the exercise of his sole judgment and 
discretion to pay out of the income and/or corpus 
of the trust estate any unusual or extraordinary 
expenses that may become necessary for the bene¬ 
fit and welfare of my said son, and in the event of 
his marriage, for the benefit and welfare of his 
wife and children, if any. ’ 91 

i 

In addition, Francis Anton Auth, as the life beneficiary of 
the trust estate, was entitled to receive an allowance not 
exceeding $400.00 per month. In the event of the death of 
Francis Anton Auth, the trust estate was to be distributed 
to the children of Mr. Auth or, if there should be no child¬ 
ren, then the estate was to be distributed to the children of 
a cousin of the testatrix . It was the contention of the peti¬ 
tioners in that case that inasmuch as the trust estate could 
be invaded without limitation for the benefit of Francis 

i 

Anton Auth, the interests of the remaindermen were un- 
ascertainable and, consequently, the inheritance tax assess¬ 
able against Mr. Auth should have been based on the trans¬ 
fer to him to the entire trust corpus. This contention was 
upheld by Judge Koenigsberger. Judge Koenigsberger 
specifically considered the Regulations promulgated by the 
Commissioners relating to the inheritance and estate tax 
law and, in his opinion in Auth v. District of Columbia, 
supra, said (79 Wash. Law Rep. 399): 

1 Quoted from the first full paragraph on page 2 of the Findings of Fact in 
the Auth case. The Findings of Fact in that case arc not printed in 79 Wash. 
Law Rep. 39S; therefore, petitioner has lodged with the Clerk of this Court 
certified copies of such Findings, together with the Conclusions of Law. 
Memorandum Opinion and Decision in that case. 
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“The Assessor has recognized the principle ap¬ 
plied in the Henslee [Henslee v. Union Planters 
National Bank & Trust Co., 335 U. S. 595, 69 S. Ct. 

240, 93 L. ed. 259] case, to life estates where the 
life tenant has the right in his sole discretion to 
expend or consume the corpus, or a part thereof, 
for his own use. As to those, section 4(a) of the 
Regulations pertaining to Inheritance and Estate 
taxes provides that the tax shall be imposed on the 
life tenant. That regulation is a formulation of 
what would be a governing principle even in the 
absence of the regulation. There is no difference 
in principle between a situation where the life ten¬ 
ant has the right, at his discretion, to invade 
corpus and one in which the discretion is vested in 
trustees, as was the fact in the Henslee case.” 

The District of Columbia Tax Court, however, has con¬ 
cluded that the decision in Auth v. District of Columbia, 
supra, was incorrect, and that Henslee v. Union Planters 
National Bank & Trust Co., supra, is inapplicable to the 
question of the liability of respondent John Delaplane for 
District inheritance taxes. 

It is the contention of the District of Columbia that the 
tax for which a life tenant is liable under the District of 
Columbia Inheritance and Estate Tax Act is, as stated by 
Section 7 of that Act, supra, fixed by the value of his in¬ 
terest, and that the decision of the Supreme Court of the 
United States in Henslee v. Union Planters National Bank 
& Trust Co., supra, is controlling on the question of the 
interest to which a life tenant succeeds where trustees are 
authorized in their discretion to expend the trust corpus on 
behalf of a life tenant without ascertainable limitations. 

Henslee v. Union Planters National Bank & Trust Co., 
supra, involved the question whether certain charitable 
bequests which the testator had directed to be made out of a 
trust estate which he created by his will were deductible 
from the testator’s gross estate under Section 812(d) of 



the Internal Revenue Code 2 in view of a provision of the 
will creating the trust which provided that, in addition to 
a payment of $750.00 a month to the mother of the testator, 
the executors and trustees of the testator’s estate were 

am • m au thorized and empowered to use and ex¬ 
pend in their discretion any portion of my estate, 
either income or principal, for the pleasure, com¬ 
fort and welfare of my mother.’ (335 U. S. 596.) 

The testator’s mother, at the time of her death, was 85 
years old and had independent investments worth approxi¬ 
mately $100,000.00, netting her an income of about $300.00 
per month. United States Treasury Regulation 105, Sec¬ 
tion 81.44 applicable to Section 812(d) of the Internal Rev¬ 
enue Code, provided: 

j 

“* * * If a trust is created for both a charitable 
and a private purpose, deduction may be taken of 
the value of the beneficial interest in favor of the 
former only insofar as such interest is presently 
ascertainable, and hence severable from the in¬ 
terest in favor of the private use * * 

-’“SEC. S12. NET ESTATE. 

For the purpose of the tax the value of the net estate shall be deter¬ 
mined, in the case of a citizen or resident or the United States by deduct¬ 
ing from the value of the gross estate— * * * 

(d) TRANSFERS FOR PUBLIC. CHARITABLE, AND RELIGIOUS 
USES.—The amount of all bequests, legacies, devises, or transfers, to or 
for the use of the United States, any State, Territory, any political sub¬ 
division thereof, or the District of Columbia, for exclusively public pur¬ 
poses or to or for the use of any corporation organized and operated ex¬ 
clusively for religious, charitable, scientific, literary, or educational pur¬ 
poses. including the encouragement of art and the prevention of cruelty 
to children or animals, no part of the net earnings of which inures to tie 
benefit of any private stockholder or individual, and no substantial part 
of the activities of which is carrying on propaganda, or otherwise attempt¬ 
ing. to influence legislation, or to a trustee or trustees, or a fraternal so¬ 
ciety, order, or association operating under the lodge system, but only if 
such contributions or gifts are to be used by such trustee or trustees, or by 
such fraternal society, order, or association, exclusively for religious, char¬ 
itable, scientific, literary, or educational purposes, or for the prevention of 
cruelty to children or animals. * * (Chapter 3, Subchapter A, Part 
II, Section S12(d), Internal Revenue Code, 53 Stat. 124). 


24 


The Supreme Court of the United States at page 597 of 
its opinion, said, 

“* • • The Collector here resists the refund 
claim, on the ground that the possibility of inva¬ 
sion of the corpus on behalf of the testator’s 
mother prevented the ultimate charitable interest, 
at the testator’s death, from being ‘presently as¬ 
certainable, and hence severable from the interest 
in favor of the private use, ’ within the meaning of 
the applicable Treasury Regulation.” 

In concluding that the direction of the testator to his 
executors and trustees to invade the corpus of the trust 
estate prevented the allowance of a deduction in favor of 
the charities named by the testator, the Supreme Court 
said, at page 598 of its opinion: 


“• * * It is apparent on the face of the com¬ 
plaint that this testator’s will did not limit the 
trustees’ disbursements to conformity with some 
ready standard—as where, for example, trustees 
are to provide the prime beneficiary with such 
sums as ‘may be necessary to suitably maintain 
her in as much comfort as she now enjoys. ’ Ithaca 
Trust Co. v. United States, 279 U. S. 151,154. The 
stated income here directed to be paid to the 
mother was ‘to be used by her as she sees fit’. Be¬ 
yond this the trustees were empowered to invade 
or wholly utilize the corpus of the estate for the 
mother’s ‘pleasure, comfort and welfare,’ bearing 
in mind the testator’s injunction that ‘The first 
object to be accomplished ... is to take care of 
and provide for my mother in such manner as she 
may desire.... ’ As in the Merchants Bank case, 
where the trustees had discretion to disburse sums 
for the ‘comfort, support, maintenance, and/or 
happiness’ of the prime beneficiary, so here we 
think it the ‘salient fact. .. that the purposes for 
which the widow could, and might wish to have the 
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funds spent do not lend themselves to reliable 
prediction.’ 320 U. S. 256, 258, 262. 

“ We do not overlook the unlikehood that a woman 
of the mother’s age and circumstances would aban¬ 
don her customary frugality and squander her 
son’s wealth. But, though there may have been 
little chance of that extravagance which would 
waste a part or consume the whole of the charitable 
interest, that chance remained. What common ex- i 
perience might regard as remote in the generality 
of cases may nonetheless be beyond the realm of 
precise prediction in the single instance. The con¬ 
tingency which would have diminished or de¬ 
stroyed the charitable interest here considered 
might well have been insured against, but such an 
arithimetic generalization of experience would not 
have made this charitable interest ‘ presently ascer¬ 
tainable.’ ‘Rough guesses, approximations, or 
even the relatively accurate valuations on which 
the market place might be willing to act are not 
sufficient.’ Merchants Bank v. Commissioner, 
supra, at 261.” 

In applying the decision of the Supreme Court in the 
Henslee case to the case of Auth v. District of Columbia, 
supra, Judge Koenigsberger in his memorandum opinion 
said (79 W. L. R. 399): 

“The reasoning of the Supreme Court in the 
Henslee case renders it superfluous to speculate 
on the chances of the corpus of the estate here 
under consideration being invaded, and, if so, to 
what extent, the mere possibility of such invasion 
and total consumption for the benefit of the life 
beneficiary being sufficient to give the life interest 
a value equal to the value of the entire trust estate, 
and consequently reducing the value of the re¬ 
mainders as of date of death to zero * * 

The question presented to the Supreme Court of the 
United States in Henslee v. Union Planters National Bank 
& Trust Co., supra, was simply whether an unlimited right 
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conferred upon the trustees of a trust estate to invade the 
corpus of that trust estate on behalf of a designated life 
tenant made it impossible to determine with any degree of 
certainty the amount which designated charities would re¬ 
ceive out of the trust corpus upon the death of the life 
tenant. Essentially the problem was whether, from the stand¬ 
point of the Federal Estate Tax Law, it could be said, under 
the circumstances in the H.enslee case, that the designated 
charities had, in fact, any ‘‘interest” in the trust corpus 
which, at the time of the death of the creator of the trust, 
had an ascertainable value. The identical question is pre¬ 
sented in this appeal. Section 7 of the District of Columbia 
Inheritance and Estate Tax Act, supra, provides that: 

‘ ‘ Sec. 7. In the case of any grant, deed, devise, 
descent, or bequest of a life interest or term of 
years, the donee for life or years shall pay a tax 
only on the value of his interest, determined in a 
manner as the Commissioners by regulation may 
prescribe, and the donee .of the future interest 
shall pay a tax only on his interest as based upon 
the value thereof at the time of the death of the 
decedent creating such interest * * V’ 

The District of Columbia Inheritance and Estate Tax 
Act, which provides that the tax to be paid by the life 
tenant and by the donees of the future interest is to be 
based upon the value of their respective interests, re¬ 
quires the application of the same principles of law to 
determine what interests have been conferred upon the life 
tenant and the remaindermen as was required to be applied 
in the decision in the Henslee case, supra. If, under the( 
Federal Estate Tax Law, the designated charity had no 
ascertainable interest in the trust corpus which could be 
valued and deducted from the estate, the trust was charge¬ 
able with the entire Federal Estate Tax. If, under the Dis¬ 
trict of Columbia Inheritance and Estate Tax Act, the re¬ 
maindermen of a trust estate, which may be invaded with- 
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out ascertainable limitation by the trustee on behalf of the 
life tenant, have no demonstrable interest in the corpus of 
the estate which can be valued for tax purposes because of 
the right of the trustee to invade the corpus of the estate on 
behalf of the life tenant, the life tenant necessarily must be 
considered as having the entire interest in the trust corpus 
and consequently to be chargeable with the entire inherit¬ 
ance tax. 

The rule applied by the Supreme Court in the Henslee 
case, supra, in arriving at its decision of the non-deducti¬ 
bility of the charitable bequest there in question, was 
similarly applied in the case of Merchants National Bank v. 
Commissioner, 1943, 320 U. S. 256, 64 S. Ct. 108, 88 L. Ed. 
35. In this case the testator provided by will that the in¬ 
come from the corpus of his estate should go to his wife for 
life, with the remainder of the estate at her death (except 
for $100,000) to go to certain named charities. The testator 
provided also that the trustee, in his discretion, was author¬ 
ized to invade the corpus of the estate for the comfort, sup¬ 
port, maintenance, and/or happiness of his wife, and also 
the testator further provided that the trustee should exer¬ 
cise his discretion liberally in that regard. The Supreme 
Court found that this language made it impossible to fix a 
value certain on the residue bequeathed to charity, since the 
purposes for which the widow could and might wish to have 
the funds spent did not lend themselves to reliable predic¬ 
tion. The court concluded that this was not a standard fixed 
in fact and capable of being stated in definite terms of 
money, and, therefore, disallowed the charitable deduc¬ 
tions. The decision reached in this case was likewise 
reached upon similar facts in the following cases: 

1. Industrial Trust Company v. Commissioner of Inter¬ 
nal Revenue, 151 F. 2d 592, 169 A. L. R. 441, 2 T. C. 1268, 
cert, denied, 327 U. S. 788, 66 S. Ct. 807, 90 L. Ed. 1014. 

2. Gammons v. Ilassett, 1941, 121 F. 2d 229, cert, denied, 
314 U. S. 673, 62 S. Ct. 136, 86 L. Ed. 539. 
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3. Price v. Rothensies, D. C. E. D. Pa. 1946, 67 F. Supp. 
591. 

4. De Castro's Estate v. Commissioner of Internal Rev¬ 
enue, 155 F. 2d 254. 

5. Estate of Greene v. Commissioner of Internal Rev¬ 
enue, 11 T. C. 205. 

6. Estate of Holmes v. Commissioner of Internal Rev¬ 
enue, 5 T. C. 1289. 

7. Estate of Cutler v. Commissioner of Internal Revenue, 
5 T. C. 1304. 

See also Annotation, 169 A. L. R. 149. 

Where, however, a standard is available for ascertain¬ 
ment of the extent of the invasion of the trust corpus on 
behalf of a life tenant, the Supreme Court has reached an 
opposite conclusion. The case in which the Supreme Court 
of the United States initially applied the rule considered 
in the Henslee case, supra, but which resulted in an allow¬ 
ance of the deductibility of the charitable bequests, is that 
of Ithaca Trust Co., v. United States, 279 U. S. 151,154, 49 
S. Ct. 291, 73 L. Ed. 647. This case involved the deductibil¬ 
ity of charitable remainders under the Federal Estate Tax 
Statute. By will, the testator gave the residue of his estate 
to his wife for life with the proviso that any part of the 
principal could be used “that may be necessary to suitably 
maintain her in as much comfort as she now enjoys”, with 
the remainder at her death, in trust for admitted charities. 
The question presented by the above language was whether 
the provision for the maintenance of the wife made the gifts 
to charities so uncertain that the deductions of the value of 
those gifts could not be allowed. The Supreme Court held 
. the deductions allowable on the ground that the principal 
that could be used was only so much as might be necessary 
to continue the comfort then enjoyed, and, therefore, the 
standard was fixed in fact and capable of being stated in 
definite terms of money. 


29 


This conclusion has been applied to the following Fed¬ 
eral cases wherein the facts were similar to those set out in 
the Ithaca case, supra: 

Berry v. Kuhl, 174 F. 2d 565; Blodget v. Delaney, 201 F. 
2d 589; Commissioner v. Wells Fargo Bank & Union Trust 
Co., 145 F. 2d 130, Commissioner of Internal Revenue v. 
Bank of America Nat. Trust & Savings •Ass’n, 1943,133 F. 
2d 753; Commissioner of Internal Revenue v. Robertson’s 
Estate, 141 F. 2d 855; Newton Trust Co. v. Commissioner, 
160 F. 2d 175. 

Although Section 812(d) of the Internal Revenue Code, 
supra, permits a deduction from the value of the gross 
estate of a decedent of the amount of bequests for chari¬ 
table purposes in order to determine the net taxable estate, 
whereas the District of Columbia Inheritance Tax Statute 
separates for tax purposes the interest of a life tenant 
in property and the interest of remaindermen in that prop¬ 
erty, both statutes have, as their ultimate intention, the 
determination of “value” for purposes of tax liability. If, 
under the Federal Estate Tax Statute the amount of charit¬ 
able bequests which otherwise would be deductible from the 
gross estate are not ascertainable, the value of the net tax¬ 
able estate is, in effect, increased to the extent of those be¬ 
quests; if under the District of Columbia Inheritance Tax 
Statute, the value of the interest to be taken by reminder- 
men (where a precedent life estate has been created in 
property) is not ascertainable, because of a right on the 
part of the life tenant, himself, or in conjunction with or 
through others, to invade the corpus, the value of the life 
estate is, as with the Federal statute, increased. The ques¬ 
tion under each statute is what was the intent of Congress 
in enacting those statutes. In Humes v. United States, 276 
U. S. 487, 494, 72 L. Ed. 667, 48 S. Ct. 347, the Supreme 
Court of the United States, in discussing the Federal 
statutory provision for deductions of charitable bequest$ 
from the value of the gross estate in order to determine the 
value of the net estate for estate tax purposes, said: 



“*** But the fundamental question in the case at 
bar, is not whether this contingent interest can be 
insured against or its value guessed at, but what 
construction shall be given to a statute. Did Con¬ 
gress in providing for the determination of the net 
estate taxable, intend that a deduction should be 
made for a contingency, the actual value of which 
cannot be d^ternjined from any known data? 
Neither taxpayer, nor revenue officer—even if 
equipped with all the aid which the actuarial art 
can supply—could do more than guess at the value 
of this contingency. It is clear that Congress did 
not intend that a deduction should be made for a 
contingent gift of that character.” 

The District of Columbia Tax Court in its opinion also 
said: 


“• # • In computing the inheritance tax due the 
District of Columbia in relation to the transfer of a 
life estate the determination of its value does not 
involve the deduction of any subsequent estate or 
any other thing or amount, and hence there is no 
burden on the taxpayer in connection therewith. 
(App. 23.) 

Contrary to the conclusion of the District of Columbia Tax 
Court, Section 7 of the District of Columbia Inheritance and 
Estate Tax Act, supra, specifically provides that: 

“The value of any future interest shall be deter¬ 
mined by deducting from the market value of such 
property at the time of the death of such decedent 
the value of the precedent life interest or term of 
years * * 

For the purpose of determining the inheritance tax to 
be paid by the life tenant and by the remaindermen, it is 
essential for the Assessor of the District of Columbia to as¬ 
certain the value of the precedent life interest in order that 
the value of the remaindermen’s interest may properly be 
taxed. Likewise under the Federal Estate Tax law it is im- 
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possible to ascertain the value of the net taxable estate 
without determining the values of the charitable bequests. 
If, for Federal Estate Tax purposes, the remainders to 
charitable recipients are not definitely ascertainable, then, 
to that extent, the net taxable estate is increased. Similar¬ 
ly, if under the District of Columbia Inheritance Tax Stat¬ 
ute the values of the future interests are not ascertainable, 
it likewise follows that the Assessor of the District of Co¬ 
lumbia should tax to the life tenant the entire value of the 
corpus of the estate. The District of Columbia Inheritance 
Tax Statute is subject to no other construction than that 
applied to it by the Assessor of the District of Columbia in 
concluding that respondent John Delaplane was liable for 
an inheritance tax on the value of the entire trust estate 
created by the will of Annette J. Delaplane, deceased. In 
so doing, his action was in accord with the action of the 
Supreme Court of the United States in Henslee v. Union 
Planters National Bank £ Trust Co., supra, in disallowing 
deductions of charitable bequests from the gross estate 
of the decedent where those bequests had no ascertainable 
values. 

The Assessor may not disregard established legal pre¬ 
cedents in resolving questions as to the actual taxable in r 
terest in property where a life tenant not only has a life 
interest in trust property, but a right to receive the trust 
property itself through the actions of a trustee acting in his 
behalf. As the Supreme Court of the United States in 
Estate of Sanford v. Commissioner of Internal Revenue, 
308 U. S. 39, 53, 84 L. Ed. 20, 60 S. Ct. 51, rehearing denied, 
308 U. S. 637, 60 S. Ct. 258, 84 L. Ed. 529, said: 

“If, as we have held, we may reject an estab¬ 
lished administrative practice when it conflicts 
with an earlier one, and is not supported by valid 
reasons, see Burnet v. Chicago Portrait Co., 285 
U. S. 1, 16, we should be equally free to reject the 
practice when it conflicts with our own decisions. 

A change of practice to conform- to judicial deci- 
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sions, such as has occurred since the decision in the 
Hesslein case, or to meet administrative exigencies, 
will he accepted as controlling when consistent with 
our decisions.” (Italics supplied.) 

The administrative practice of the Assessor of the Dis¬ 
trict of Columbia was, as noted by the Board of Tax Ap¬ 
peals in Auth v. District of Columbia, supra, and as applied 
in this case, consistent with the decision of the United 
States Supreme Court in Jlenslee v. Union Planters Na¬ 
tional Bank and Trust Company, supra. 

CONCLUSION 

It is respectfully submitted that the Assessor of the Dis¬ 
trict of Columbia properly assessed an inheritance tax 
against respondent John Delaplane based upon the value of 
the entire trust corpus of the trust estate created by the 
will of Annette J. Delaplane, deceased, in view of the speci¬ 
fic authority given to the trustees of the trust to invade 
the trust corpus without limitation on behalf of respondent 
John Delaplane, and that this assessment should be affirmed, 
and the decision of the District of Columbia Tax Court re¬ 
ducing the assessment of an inheritance tax against re¬ 
spondent John Delaplane should be reversed. 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Henry E. Wixon, 

Assistant Corporation Counsel, D. C., 
C. Belden White, II, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C., 
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2 DISTRICT OF COLUMBIA TAX COURT j 
Filed Jun 291953 District of Columbia Tax Court 


Docket No. 1394 

Mary Beall Vann, Elizabeth R. Young, 
Executrices and trustees under the Will of Annette 
J. Delaplane, deceased, 

John Delaplane, Life tenant under the Will of j 
Annette J. Delaplane, deceased, 

The Vestry of Saint John's Parish in the City of 
Washington, District of Columbia, 
Residuary legatee under the Will of Annette J. 
Delaplane, deceased, 

Petitioners, \ 
v. 

District of Columbia, Respondent. 


The above-named petitioners appeal from an assessment 
of taxes against John Delaplane and aver as follows: 

1. Mary Beall Vann and Elizabeth R. Young are execu¬ 
trices and trustees of the Estate of Annette J. Delaplane, 
deceased; John Delaplane is life tenant under the trust 
created in the Will; The Vestry of Saint John’s Parish in 
the City of Washington, District of Columbia, is the re¬ 
siduary legatee under the Will. The address of petitioners 
is 605 Southern Building, Washington 5, D. C. 

2. The tax in controversy is an inheritance tax in the 
amount of $4,654.62. 
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3. The Will of the decedent directs that all estate and 
inheritance taxes be paid out of the residuary estate. A 
copy of the Will is attached hereto as Exhibit A. 

4. The assessment of tax is based upon the following er¬ 

rors: 

3 A. The Assessor has disregarded the trust created 

in the Will as well as various specific legacies pay¬ 
able ahead of the trust, and treated the case as though the 
entire net estate, with the exception of the legacy to Maude 
Cooper, were bequeathed and devised to John Delaplane. 

B. The Assessor has failed to tax the individual and 
foreign charitable remaindermen upon the shares of the 
estate which they are entitled to take under the Will, and 
has erroneously taxed all of such shares to John Delaplane, 
life tenant. 

C. The Assessor has completely disregarded the specific 
legacies payable ahead of the trust, with the exception of 
the one to Maude Cooper, and has even taxed those to the 
life tenant. 

5. The facts upon which the petitioners rely as the basis 
of this proceeding are as follows: 

A. The bulk of decedent’s estate is left in trust. 

B. The life tenant has no power of appointment, no right 
or power whatsoever to manage the trust or expend or con¬ 
sume corpus or any portion thereof, and no right to manage 
or expend any income therefrom until the same is paid over 
to him by the trustees. 

C. Upon the death of the life tenant the trust terminates 
and the estate is distributable to certain nominated indi¬ 
viduals and religious and charitable organizations. The 
portions of the estate passing to various of these remain¬ 
dermen are taxable. Those remaindermen whose shares 
are not taxable are local charitable and religious organ¬ 
izations. 

D. The executrices-trustees stated and filed with the As¬ 
sessor the inheritance tax return showing the taxes assess¬ 
able against the taxable legatees and devisees. The stated 
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tax against Maude Cooper was $66.46. The Assessor 
4 assessed that tax in that amount and that portion of 
the total assessment is not in controversy. The As¬ 
sessor erroneously refused to tax the balance of the taxable 
estate to the beneficiaries thereof and taxed it all to the life 
tenant. 

E. The total tax due as shown by the return filed by the 
executrices-trustees amounts to $2,651.37. Petitioners con¬ 
cede that that amount is properly payable. 

F. The total assessment made, all of which has been 
paid, amounts to $4,721.08, or $2,069.71 more than is justly 
due and payable to the respondent. 

WHEREFORE, petitioners pray that this Court may 
hear the proceeding and enter judgment for the estate in 
the sum of $2,069.71. 

I 

/s/ Mary Beall Vann 
Mary Beall Vann 

/s/ Elizabeth R. Young 

Elizabeth R. Young 
Executrices-Trustees, Estate of 
Annette J. Delaplane, Deceased. 


John Delaplane 

The Vestry of Saint John’s Parish 
in the City of Washington, District 
of Columbia 

By Charles Leslie Glenn 
/s/ Elizabeth R. Young 
Elizabeth R. Young 

/s/ John A. Beck 
John Beck 

605 Southern Building, 

Attorneys for Petitioners 
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5 DISTRICT OF COLUMBIA, ss : 

Mary Beall Vann and Elizabeth R. Young, being duly 
sworn, depose and say they are executrices-trustees of the 
Estate of Annette J. Delaplane, petitioner herein; that they 
have read the foregoing petition and are familiar with the 
statements contained therein, and verily believe such state¬ 
ments are true. 

/s/ Mary Beall Vann 
Mary Beall Vann 

/s/ Elizabeth R. Young 
Elizabeth R. Young 

SUBSCRIBED and sworn to before me this 29 day of 
June, 1953. 

/s/ Patricia M. Apgar 
Notary Public, D. C. 

My Commission Expires Feb. 28, 1954 

6 DISTRICT OF COLUMBIA, ss: 

Charles Leslie Glenn, being duly sworn, deposes and says 
that he is the Rector of the Vestry of Saint John’s Parish in 
the City of Washington, District of Columbia, and duly au¬ 
thorized to execute this petition in their behalf; that he has 
read the foregoing petition and is familiar with the state¬ 
ments contained therein, and verily believes such state¬ 
ments are true. 

/s/ Charles Leslie Glenn 

SUBSCRIBED and sworn to before me this 29th day of 
June, 1953 

/s/ Margaret Pherson 

Notary Public, D. C. 

My Commission Expires March 14,1957 
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7 Filed Dec 2 1953 District of Columbia Tax Court 

FINDINGS OF FACT AND OPINION 

The tax here involved is an inheritance tax assessed in 
relation to a transfer by death from Annette J. Delaplane, 
the decedent, to her brother, John Delaplane, of a life in¬ 
terest in the residuum of her estate. The petitioners here 
appeal from such assessment on the ground that the Asses¬ 
sor determined that the value of the interest so transferred 
to John Delaplane was that of the entire residuary estate, 
because the corpus was subject to invasion by the trustees 
for the benefit of such life tenant. The Vestry of St. John’s 
Parish in the City of Washington, District of Columbia, is 
a party in interest therein because it is the residuary lega¬ 
tee, and under the terms of the will all inheritance taxes 
are to be paid out of the residuary estate. 

Findings of Fact 

1. The petitioners, Mary Beall Vann and Elizabeth R. 
Young, are executrices and trustees under the will of An¬ 
nette J. Delaplane, deceased, hereinafter called “the 
decedent”. 

2. The decedent was domiciled in the District of Colum¬ 
bia at the time of her death. 

3. On October 6, 1947, the decedent executed a will con¬ 
taining the following bequests and devises: 

(a) (ITEM II). To Maude Cooper, $2,000. 

(b) (ITEM in). To Mrs. Eva Hughes, $200. 

8 (c) (ITEM IV). To the Vestry of St. Thomas 
Church of Hancock, Maryland, for care and upkeep 
of burial lots, $500. 

(d) (ITEM V). To Rt. Rev. Oliver J. Hart, Protestant 
Episcopal Bishop of Pennsylvania, two pictures. 

(e) (ITEM VI). To Dr. John B. Nichols, mahogany sofa 
and table. 


(f) (ITEM VII). To Dr. Harry Zehner, chest of 
drawers, shaving mirror and two sets of table mat stretch¬ 
ers. 

(g) (ITEM VHI). To Maryland Historical Society, 
three oil paintings. 

(h) (ITEM IX). To Elizabeth D. Hanson, a silver serv¬ 
ice. 

(i) (ITEM X). To Elizabeth Boyd, two china vases and 

chair. * 

(j) (ITEM XI). To Maude Cooper, kitchen utensils and 
all furniture, rugs and other furnishings in the three third 
floor bedrooms. 

(k) (ITEM XII). To Mary Beall Vann, a large number 
of items of furniture, furnishings, silverware, jewelry and 
personal effects. 

(l) (ITEM XIII). To Grace Lavinia Robosson, Rose 
Robosson Taylor and Nina May Ogle, jointly, furniture and 
a painting. 

(m) (ITEM XIV). To John Delaplane, absolutely, the 
remainder of the furniture, provided that what he did not 
want was to be sold by the executrices. 

(n) (ITEM XV). To Mary Beall Vann and Elizabeth 
R. Young, all of the rest, residue and remainder of deced¬ 
ent’s property, as trustees, in trust to pay income therefrom 
to decedent’s brother, John Delaplane, during his life, and 
upon his death to convert trust fund into cash, and to dis¬ 
tribute the same together with undistributed accumula¬ 
tions of income as follows: 

1. To Mary Beall Vann, $5,000. 

2. To Children’s Hospital, Washington, D. C., 
$500. 

3. To Vestry of St. John’s Parish, Washington, 

D. C., $500. 

4. To the Convention of the Protestant Epis¬ 
copal Church of the Diocese of Maryland, 

$ 10 , 000 . 
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9 5. To the Protestant Theological Seminary 

in Virginia, $10,000. 

6. To the Church Orphanage Association of St 
John’s Parish of Washington, District of Colum¬ 
bia, $5,000. 

7. To Elizabeth R. Young, $5,000. 

8. To the Vestry of St. John’s Parish in the City 
of Washington, District of Columbia, all the re¬ 
mainder of the trust fund. 

j 

4. In ITEM XVII of her will the decedent provided that 
all death duties, including estate and inheritance taxes be 
paid put of her residuary estate. 

5. On June 21,1948, the decedent executed the first codicil 
to her will. In such codicil she disposed of part of her 
estate as follows: 

(a) To Rose Robosson Taylor, $5,000, and the 
oriental rug in the bay window of the parlor. 

(b) To Elizabeth R. Young, the smallest of three 
rocking chairs, and three oriental rugs. 

(c) ITEMS XII and XIV of the will (Para¬ 
graphs 3(k) and 3(m) of these findings) were 
modified and reduced to provide for the above be¬ 
quests. 

6. On August 10,1949, the decedent executed the second 
codicil to her will. In it she made the following disposition 
of her property and changes in her will. 

(a) To Imogene D. Phillipsj a corner closet 
(cupboard) in the dining room. 

(b) To Elizabeth R. Young, mahogany desk and 
fittings. 

(c) ITEM IV of the will was modified and re¬ 
duced to provide for the above bequests. 
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(d) ITEM XV of the will (paragraph 3(n) of 
these findings) was amended by the language fol¬ 
lowing: 


“ (a) By revoking and annulling absolutely 
section 6 thereof on pages 4 and 5 of 
10 my aforesaid Will and substituting in 
lieu thereof the following with the same 
force and effect as though originally contained 
in my Last Will and Testament aforesaid: 

6. To the Church Orphanage Association of 
St. John’s Parish of Washington, District of 
Columbia, the sum of Ten Thousand Dollars 
($10,000.00), in memory of my Mother, Annette 
J. Delaplane. Should the orphan asylum op¬ 
erated by the Association not be in existence 
at the time of my death, the money bequeathed 
under this sub-paragraph of my Will is to be 
paid over to the Vestry of St. John’s Parish 
in the City of Washington, District of Colum¬ 
bia, together with the portion of my estate 
hereinafter bequeathed to them. 

(b) And by revoking and annulling abso¬ 
lutely section 8 thereof of page 5 of my afore¬ 
said Will and by substituting in lieu thereof 
the following two sections with the same force 
and effect as though originally contained in 
my Last Will and Testament aforesaid: 

8. To Dr. Harry Zehner, 1821 Que Street, 
N. W., Washington, D. C. the sum of Eight 
Thousand Dollars ($8,000.00) as a token of 
my gratitude and appreciation for his long 
and faithful service to me. 

9. To the Vestry of Saint John’s Parish in 
the City of Washington, District of Colum¬ 
bia, the remainder of my trust fund and estate 
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as a memorial to Annette J. Delaplane, Mother 
of Augusta T. and Annette J. Delaplane.’’ 

7. On May 20, 1950, the decedent executed the third 
codicil to her will wherein she made the following disposi¬ 
tion : 

To Sara S. Brydon, $200. 

i 

8. On April 3, 1951, the decedent executed the fourth 
codicil to her will, wherein she gave to the trustees named 
in her will additional powers in respect of the corpus of 
the trust created by ITEM XV of her will (paragraph 3(n) 
of these findings), by the language following: 

“Because the welfare and well being of my 
brother, John, is my most heart felt wish and first 
consideration, I hereby amend Paragraph XV of 
my Last Will and Testament dated October 6,1947 
by giving to my Trustees therein named the fol¬ 
lowing powers in addition to those already enumerr 
ated therein: 

(i) To invade the corpus of the trust here¬ 
in created at any time or times and to what¬ 
ever extent my Trustees shall, in their sole 
and absolute discretion, deem necessary or 
advisable to provide the proper care for my 
brother, John D. Delaplane, during the term 
of his natural life.” 

9. On April 5,1951, the decedent executed the fifth codicil 
to her will, wherein ITEM VIII of her will (paragraph 3(g) 
of these findings) was revoked and there was substituted 
the following: 

“VIII. I give and bequeath to Mary Beall Vann 
the three oil paintings which are portraits of the 
two brothers and one sister of my grandfather, 
Reverend James Albert Buck.” 



11 10. On May 7,1951, the decedent executed the sixth 

codicil to her will, wherein she increased bequests 
theretofore made to Maude Cooper and Sara S. Brydon by 
bequeathing them certain items of furniture, furnishings 
and household equipment, and correspondingly modified and 
reduced ITEMS XII and XIV of her will (paragraphs 3(k) 
and 3(m) of these findings). 

11. The decedent, Annette J. Delaplane, died on Janu¬ 
ary 13, 1952. 

12. On January 13, 1952, C 1 ] the petitioners, Mary Beall 
Vann and Elizabeth R. Young, as executrices of the Estate 
of Annette J. Delaplane, the decedent herein, filed an in¬ 
heritance tax return with the Assessor. In such return the 
taxable value of the total assets of the decedents estate was 
fixed at $118,484.34 and the deductions, consisting of debts, 
expenses, court costs and the like were reported in the 
amount of $10,420.66, leaving the net value of the taxable 
property at $108,063.68. 

13. In the above mentioned inheritance tax return, in 
Schedule 0 thereof, entitled “Summary of Distribution and 
Computation of Tax”, the executrices, as therein directed, 
set forth the name and address of each person entitled to 
share in the estate, his relationship and the amount which 
in the opinion of the executrices represented the value of 
the share each such person was to receive; and, as directed, 
deducted from each share the exemption authorized by law 
and showed the tax assessable against the share of each 
beneficiary, as shown on Figure I on the succeeding pages. 


f 1 ] This is obviously a typographical error. The return was filed January 
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Relationship 

Value of 

Less 

Net Amount 

Name 

Address 

of Decedent 

Share 

Exemption 

Taxable 

Tax 

Kiss Maude Cooper 

211-11; PI. N.E., Wash., DC 

None 

2329.10 

1000.00 

1329.10 

66 . 1*6 

Mrs* Eva Hughes 

1*809 Iowa Ave., N. W., 
Washington, D.C. 

None 

200.00 

1000.00 

None 

None 

The Vestry of 







St. Thomas Church 

•Hancock, Md. 

- 

500.00 

1000.00 

None 

None 

Rt. Her*Oliver J. Hart 

202 W. Rittenhouse Sq., 
Philadelphia, Penna. 

None 

u.00 

1000.00 

None 

None 

Dr. John B. Nichols 

* 1*636 Hawthorne Lane, N.W. 

None 

50.00 

1000.00 

None 

None 


Washington, D.C. 





Dr* Harry B. Zehner 

1821 Que St., N. V. 
Washington, D.C. 

None 

80li7.00 

1000.00 

701)7.00 

352.35 

Elisabeth D. Hanson 

11*29 Woodlavn Ave., 
Wilmington, Delaware 

Cousin 

25.00 

1000.00 

None 

None 

Elisabeth Boyd 

11*29 Woodland Ave., 

Cousin 

28.50 

1000.00 

None 

None 


Wilmington, Delaware 

• 




Mazy Beall Vazxn 

Qlney, Md. 

Cousin 

61U6.80 

1000.00 

51 U 6.80 

257 . 31 ) 

(Grace Lavinia Robosson, 






Bose Xobbaeon Taylor. 

Maryland 

Cousins 

106.00 

1000.00 

None 

None 

Nine May Ogle, JOINTLY) 





j 

Bose Bobosson Taylor 

Frostburg, Md. 

Cousin 

5030.00 

1000.00 

U030.00 

201.50 

(individually) 





Elisabeth R. Young 

13U0 31st St., H. W. 
Washington, D.C. 

None 

5122.50 

1000.00 

10.22.50 

206.13 

Sara S. Brydon 

1316 New Hampshire Ave., 
Washington, D.C. 

None 

229.00 

1000.00 

None 

None 

1 

Imogen# B. HdlUps 

2500 Wisconsin Avenue, NW 
Washington, H»C. 

None 

50.00 

1000.00 

None 

None 
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FIGURE L ESTATE CF ENNETTB J. DEIAPLANE, DECEASED SCHEDULE 0 (Cont'd.) 

Page 2. 

Relationship Value of Less let Amount 


Name 

Address 

of Decedent 

Share 

Exemption 

Taxable 

Tax 

♦John Delaplane 

The Marylander, 

Gennantcrai, Md* 

Brother 

2U,253.01 

2000.00 

* 

22,253*01 

667.5? 

The Convocation of the 
P*E. Church of the 
Diocese of Md* 

105 West Monument St*, 
Baltimore, Md* 

- 

10,000.00 

1000.00 

9,000.00 

U5o.oo 

Protestant Episcopal 
Theological Seminary 

Alexandria, Va. 

- 

10,000.00 

1000.00 

9,000.00 

l(5o.oo 

The Church Orphanage Assn 
of St*John 1 s parish. 1922 F St*, N.W., 
of Washington Washington, D.C. 

- 

10,000.00 

10,000.00 

None 

None 

Children’s Hospital 

13th & W Sts.,N.W*, 

Washington, D.C. 

- 

500.00 

500.00 

None 

None 

The Vestry of St.John's 
Parish in the City 
of Washington, D.C. 

l6th & Lafayette St., N.W. 
Washington, D.C. 

- 

** 25,1(1(2.77 

35,1*2.77 

None 

« 

None 

i 


2 , 651 , 3 ? 


* John Delaplane, life tenant, (See Par* XV of Will) was born Jane 2k, 1876* 

The value of the life estate is based on the f allotting s 

Income paid under the trust January lU, 1952 - January 13, 1953* both inclusive $3,866*75* 
Life estate in real estate reported on Schedule A hereof* 

In addition to the life estate, John Delaplane also took under the will furniture and fixtures of 
the appraised value of $398*25 per Par, Ik of the Will# 


There ie no Federal tax payable on this estate due to the deduction allowable fbr the charitable 

bequests contained in the Will which total $73»72B«fejl* 

** Less inheritance taxes payable hereon per Far. 1VII of Will* * 







13 


14 14. The Assessor adopted the computation of the 

inheritance tax in relation to the transfer to Maude 
Cooper made by the executrices in their return, in the 
amount of $66.46, and sent to them a statement or notice of 
such tax which was duly paid by the executrices. There is 
no controversy concerning the valuation of the interest of 
Maude Cooper or the computation of the tax in relation to 
the transfer to her. The Assessor did not compute and 
assess a tax in relation to the transfer to Rose Robosson 
Taylor in the amount of $5,030.00. 

The Assessor computed the tax in relation to the trans¬ 
fer to John Delaplane and here involved in the manner fol¬ 
lowing : by certain adjustments, which are not here in con¬ 
troversy, the Assessor increased the value of the net estate 
from $108,063.68, as reported by the executrices, to $108,- 
278.25. From such sum the Assessor deducted bequests 
payable before the Trust, namely, cash in the amount of 
$7,900.00, intangible personal property in the amount of 
$967.90, or a total of $8,867.90, leaving a net amount covered 
by the Trust of $99,410.35. The Assessor then determined 
that the transfer to John Delaplane covered the entire value 
of the Trust by reason of the invasion provisions in the 
Fourth Codicil as above set forth, and assessed an in¬ 
heritance tax in relation to such transfer in the amount of 
$4,654.62. Such tax was assessed on April 2, 1953, and 
was paid to the Collector of Taxes on April 23, 1953. 

This proceeding was filed on June 29, 1953. 

Opinion 

The petitioners in their petition claim that the determina¬ 
tion of the Assessor was erroneous for the reasons follow¬ 
ing: 


“A. The Assessor has disregarded the trust 
created in the Will as well as various specific 
legacies payable ahead of the trust, and treated 
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the case as though the entire net estate, with the 
exception of the legacy to Maude Cooper, were 
bequeathed and devised to John Delaplane. 

“B. The Assessor has failed to tax the indivi¬ 
dual and foreign charitable remaindermen 
15 upon the shares of the estate which they are 
entitled to take under the Will, and has 
erroneously taxed all of such shares to John Dela¬ 
plane, life tenant. 

“C. The Assessor has completely disregarded 
the specific legacies payable a head of the trust, 
with the exception of the one to Maude Cooper, 
and has even taxed those to the life tenant.’’ 

The contentions of the petitioner may briefly be stated, 
in reverse order, in this language: in computing the tax in 
relation to the transfer to John Delaplane the Assessor 
(a) did not consider the specific legacies payable ahead of 
the trust, and (b) imposed on the life tenant, John Dela¬ 
plane, an inheritance tax assessed in relation to the transfer 
of the entire corpus of the trust. Such objections will be 
considered in the order here stated. 

The Court here rules that there is no basis for the as¬ 
signment of error that in computing the tax in relation to 
the transfer to John Delaplane the Assessor did not con¬ 
sider the specific legacies payable ahead of the trust. The 
facts as found disclose that the Assessor considered or 
took into account in his computations specific legacies of 
cash in the total sum of $7,900.00 and of tangible personal 
property in the amount of $967.90, which were all of the 
specific legacies payable ahead of the trust. 

With respect to the second assignment or claim to the 
effect that the Assessor erred in computing the inheritance 
tax in relation to the transfer to John Delaplane disre¬ 
garded the life interest and measured the tax by the entire 
corpus, it might be well to examine the statutory and regu- 
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latory provisions relating to that particular question in 
order to see what authority, if any, existed for the imposing 
of the assailed tax. 

Section 1 of Title V of the District of Columbia Revenue 
Act of 1937, as amended (Section 47-1601, D. C. Code, 1951 
Ed.) hereinafter called the Inheritance and Estate Tax 
Law, imposed an inheritance tax in relation to “All real 
property and tangible and intangible personal property, 
or any interest therein, having its taxable situs in the Dis¬ 
trict of Columbia, transferred from any person who 
16 may die seized or possessed thereof, either by will or 
by law, # * V* 

Section 7 of the Inheritance and Estate Tax Law (Sec¬ 
tion 47-1607, D. C. Code, 1951 Ed.) deals with life estates, 
remainders and other future interests. It is controlling 
and important in the disposition of this case. The pertin¬ 
ent portion is as follows: 

“SEC. 7. In the case of any grant, deed, devise, 
descent, or bequest of a life interest or terms of 
years, the donee for life or years shall pay a tax 
only on the value of his interest determined in a 
marmer as the Commissioners hy regulation may 
prescribe, and the donee of the future interest 
shall pay a tax only on his interest as based upon 
the value thereof at the time of the death of the 
decedent creating such interest. The value of any 
future interest shall be determined by deducting 
from the market value of such property at the time 
of the death of such decedent the value of the pre¬ 
cedent life interest or term of years * V’ (Em¬ 
phasis supplied). 

It is important to observe that (a) it is the Commission¬ 
ers who are given the power or authority to determine how 
a life interest is to be valued; (b) the life tenant shall pay 
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a tax computed on such value only as shall be “deter¬ 
mined in a manner as the Commissioners by regulation 
may prescribe”; and (c) the value of the life interest does 
not depend upon the deduction of any remainder or future 
to eleemosynary institutions or any future estate. 

The Commissioners did adopt regulations prescribing 
the manner in which life interest and term of years are to be 
valued for inheritance tax purposes. Such regulations in 
force at the time of the decedent’s death are found in Sec¬ 
tion 4 of regulations pertaining to Title V of the District 
of Columbia Revenue Acts of 1937 and 1939, as amended, 
known as the Inheritance and Estate Tax Law, promul¬ 
gated by the Commissioners on February 8, 1949. Section 
4 in its entirety, with the exception of the Annuity Tables, 
is as follows: 


“SEC. 4. Valuation 

(a) The taxable value of a life interest in any 
property shall be determined by multiplying 5% of 
the market value of the property (as of date of 
death of decedent), from which such life interest 
is to accrue, by the figure shown opposite the age 
of the beneficiary in the American Experience 
Table of Mortality appearing below. The age of 
the beneficiary to be used is his age on his 
17 birthday nearest the date of the death of the 
decedent. The taxable value of an annuity 
for life shall be determined in like manner, except 
that the annual payment shall be multiplied by 
the appropriate figure in the same table, instead 
of 5% of the value of the property from which the 
annuity accrues. If payments under an annuity 
are to be made oftener than once each year, the 
aggregate of such payments per year shall be 
considered the annuity payment for purposes of 
determining the taxable value thereof. 
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(Here follows Annuity Table) 

“ (b) The taxable value of any estate for years 
shall be determined by multiplying 5% of the mar¬ 
ket value of the property from which such estate 
accrues by the figure shown in the Fixed Annuity 
Table Appearing below opposite the number of 
years for which such estate is fixed. The taxable 
value of a fixed annuity shall be determined by 
multiplying the aggregate fixed sum or sums to 
be received each year by the figure shown in the 
table below opposite the fixed number of years 
during which the annuity is to run. 

(Here follows Annuity Table) 

“(c) In determining the value of an estate for 
life limited upon a precedent estate for life or a 
term of years, there shall be deducted the value 
of the precedent life interest or a term of years, 
except where the time for payment of the tax is 
postponed under the provisions of Section 7 of 
Article I. 

“(d) Where the life tenant has the right in his 
sole discretion to expend or consume the corpus, 
or a part thereof, for his own use, the tax on the 
corpus, or such part thereof, shall be imposed on 
the life tenant . (Emphasis supplied) 

“(e) Where an estate for life, or for years, can 
be divested by the act or omission of any legatee 
or devisee, it shall be taxed as if there were no 
possibility of such divesting. 

“(f) In determining the value of the share or 
interest of a beneficiary in any estate where such 
beneficiary is presently in possession or enjoy¬ 
ment thereof, no allowance shall be made on ac¬ 
count of any contingent encumbrance nor for any 
contingency upon the happening of which the estate 
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or property or some part thereof or interest there¬ 
in might be abridged, defeated or diminished. 

“(g) Income accrued but not collected at the 
time of the death of the decedent is subject to the 
tax and is to be included in the valuation of the 
property.” 

It will be observed that Section 4(a) sets forth the method 
of valuing life estates generally. Exception to the general 
method for several types of life estate and several char¬ 
acteristics of life estates is found in the later Sections 
4(c), (d), (e), (f) and (g). It will be noticed that no ex¬ 
ception from the general method of valuation is prescribed 
where, as here, the trustees , are given the right, in 
17 their sole and absolute discretion, to invade the cor¬ 
pus of the trust for the benefit of the life tenant 
It is extremely significant that such class of life estates 
were not by that later exception cut out of the general 
method of valuation, as was done in respect of life estates 
where the right to invade or consume the corpus reposes 
in the life tenant. It is inconceivable that the Commission¬ 
ers in considering the subject matter of Section 4(d) did 
not have in mind the situation where the corpus could be 
invaded at the direction or discretion of trustees, fiduciar¬ 
ies or persons other than the life tenant. The two subjects 
are in pari materia, and it must be assumed that the Com¬ 
missioners who were given the sole authority to prescribe 
the method of valuation did not intend that life estates with 
incident of right of invasion of the corpus by trustees, as 
distinguished from the life tenant, should be valued on any 
way other than by the general method found in Section 
4(a). Expresio unius est exclusio alterius. See Souther¬ 
land, Statutory Construction, Section 6603, p. 268, Vol. 3, 
Third Edition. 

It is clear, moreover, that the Assessor had no power or 
authority to select or prescribe a method of valuation of 
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life estates, no matter how fair or reasonable such a method 
might appear to him or actually be. The authority to pre¬ 
scribe a method or methods of valuation of such interests 
was lodged by Congress exclusively in the Commissioners 
of the District of Columbia. 

In Johnson & Wimsatt, Inc. v. District of Columbia, 
Docket No. 1369, decided by this Court on July 6,1953, there 
was involved the propriety of the action of the Assessor 
in employing a formula for the allocation of net income not 
prescribed by the regulations adopted by the Commission¬ 
ers and pertaining to the District of Columbia Income and 
Franchise Tax Act. The pertinent provisions in that Act 
and that in the Inheritance and Estate Tax Law quoted 
above are substantially the same as will appear from the 
language found in the former law as follows: 

i 

19 * 1 Where the net income of a corporation 

or unincorporated business is derived from 
sources both within and without the District, the 
portion thereof subject to tax under this article 
shall be determined under regulation or regula¬ 
tions prescribed by the Commissioners.” 

Pursuant to the above provision the Commissioners did 
prescribe formulas by regulation. The Court in the John¬ 
son <& Wimsatt case held that the adoption and use by the 
Assessor of a formula not prescribed in the regulations 
was unauthorized and illegal and that the tax assessed 
against Johnson & Wimsatt, Inc., was invalid and must be 
cancelled. 

In a recent case in the Municipal Court of the District of 
Columbia, Greenway, Inc., v. District of Columbia, Civil 
Action No. A 553-51, decided by Judge Frank H. Myers, on 
November 9,1953, an apartment house excise tax was held 
invalid where it appeared that the directive of Congress 
found in the taxing statute had not been carried out. After 
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reviewing the authorities bearing on the question there 
presented Judge Myers in his opinion said: 

“The language of the statute is clear that they 
are first to ‘classify, according to use, method of op¬ 
eration, and size’ and thereafter io‘fixa schedule of 
license fees’ as will be commensurate with the cost 
to the District of Columbia of inspection, supervi¬ 
sion or regulation by a municipal agency or agen¬ 
cies. The issuance of the order of September 22, 

1947 was not based upon this required classifica¬ 
tion of apartment houses or ‘buildings containing 
living or lodging quarters of every description’ and 
therefore was without force and effect because not 
in compliance with the mode or procedure outlined 
in the law. The attempt by the Commissioners to 
use a different method negatives their action as 
being contrary to Congressional purpose. The 
principle has frequently been expressed in court 
decisions that ‘ * * * the expression of one thing 
or one mode of action in an enactment excludes any 
other, even though there be no negative words pro¬ 
hibiting it * # People v. Wiersema State Bank, 

197 N. E. 537, 361 HI. 75; Fidelity & Casualty Co. 
of New York v. Allen, 84 F(2d) 53; Knapp- 
Monarch Co. v. Commissioners of Internal Rev¬ 
enue, 139 F(2d) 863; Continental Casualty Co. v. 

U. S., 314 U. S. 527, 62 S. Ct. 393, 86 L. Ed. 426; 
Keane v. Strodtman, 8 SW (2d) 896, 323 No. 161; 

A Is op v. Pierce, 19 So. (2d) 799, 155 Fla. 185; 
Cook v. Arkansas-Missouri Power Corp., 192 SW 
(2d) 210, 209 Ark. 750.” 

In his opinion Judge Myers relied on a portion of the 
opinion of the Supreme Court in Gould v. Gould, 236 
U. S. 151, 38 S. Ct. 53, 62 L. Ed. 211, which is applicable 
here and which is in the language following: 
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20 “In the interpretation of statutes levying 
taxes it is the established rule not to extend 
their provision, by implication, beyond the clear 
import of the language used, or to enlarge their 
operations so as to embrace matters not specifical¬ 
ly pointed out. In cases of doubt, they are con¬ 
strued most strongly against the government and 
in favor of the citizen.’’ 

The respondent has invoked the doctrine of stare decisis 
and has cited the case of Auth v. District of Columbia, 
B. T. A., Docket No. 1239,79 W. L. R. 398, decided by Judge 
Koenigsberger on April 4, 1951, wherein we find in the 
opinion this language: 


“The Assessor has recognized the principle ap¬ 
plied in the Henslee case, to life estates where the 
life tenant has the right in his sole discretion to 
expend or consume the corpus, or a part thereof, 
for his own use. As to those, section 4(a) of the 
Regulations pertaining to Inheritance and Estate 
Taxes provides that the tax shall be imposed on 
the life tenant. That regulation is a formulation 
of what would be a governing principle even in the 
absence Of the regulation. There is no difference 
in principle between a situation where the life ten¬ 
ant has the right, at his discretion, to invade corpus 
and one in which the discretion is vested in trus¬ 
tees, as was the fact in the Henslee case.” 


If the opinion in the Auth case must be followed the deci¬ 
sion here would be in favor of the respondent, without any 
consideration or effect given to certain information set out 
in the petitioner’s brief bearing on the lack of likelihood 
of there ever being any occasion or necessity for the inva¬ 
sion of the corpus for John Delaplane’s benefit. This is so 
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for two reasons, namely, (a) statements in briefs are not 
evidence, 1 and (b) even assuming that the statements were 
in, or supported by evidence, the rule announced in the 
Auth case would not be affected. 2 This Court, however, 
does not believe that the opinion in the Auth case should be 
followed. The stare decisis rule has in recent years, es¬ 
pecially in the Supreme Court, lost a great deal of its force. 
It now seems to be the duty of courts to reexamine their 
former decisions, and, if found to be at variance with later 
or more carefully considered concepts, to repudiate 
21 them. 3 Actually unless precedents of the same Court 
are intrinsically persuasive they are of little or no 

value. 

The Court, after a great deal of thought and with much 
reluctance has come to the conclusion that the decision in 
the Auth case was wrong, not only because of what has been 
said above, namely, that the general, as distinguished from 
the excepted method of valuation must be employed, but 
also because of the fallacy of the analogy between the law 
applicable here and that pertinent to cases arising under 
the Federal estate tax law, particularly that dealing with 
deductions for charitable bequests and devises, such as, for 
instance, that involved in Henslee v. Union Planters Na¬ 
tional Bank & Trust Co., 335 U. S. 595, 69 S. Ct. 290, 93 L. 
Ed. 259, upon which Judge Koenigsberger relied in his 
opinion in the Auth case. 

In considering the analogy between the two situations, 
namely, that arising under the District of Columbia inherit¬ 
ance tax law and the other under the Federal estate tax law 
two things must be kept in mind. The first is that there is, 
and was during the taxable period in the Henslee case a 
Federal regulation specifically providing that the re¬ 
mainder to a charitable beneficiary would not be allowable 

1 Rule 24(e), Rules of Procedure, D. C. Tax Court. 

2 Henslee v. Union Planters National Bank & Trust Co., 335 U. S. 595, 69 
S. Ct. 290, 93 L. Ed. 259. 

3 See District of Columbia v. American Security <fc Trust Co., _U. S. 

App. D. C. 202 F. 2d 21. (January 22, 1953). 
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if “legatee, devisee, donee, or trustee” is empowered to in¬ 
vade or consume the corpus of the trust fund, 4 but, as 
pointed out above, there is no specific exception provision 
in the regulations pertaining to the District of Columbia in¬ 
heritance tax law covering the situation where the right of 
invasion is given exclusively to the trustees, as in this case. 
The next thing to be borne in mind is the process of com¬ 
putation and what is sought to be ascertained. In comput¬ 
ing the Federal estate tax the value of the taxable estate is 
determined by deducting the charitable bequest from the 
gross estate, and being a deduction the burden of showing 
it, with some degree of accurateness is cast on the 
22 taxpayer, with the corrollary that if there is any 
doubt concerning its existence or what might be its 
amount or extent at the end of the life estate, such burden 
has not been met or carried successfully by the taxpayer. 
In computing the inheritance tax due the District Of Co¬ 
lumbia in relation to the transfer of a life estate the deter¬ 
mination of its value does not involve the deduction of any 
subsequent estate or any other thing or amount, and hence 
there is no burden on the taxpayer in connection therewith. 
True there is always the presumption that the valuation by 
the Assessor of any taxable property is correct, but such 
presumption is rebuttable and cannot stand in the face of 
evidence that the Assessor failed to follow the Commission¬ 
er’s regulations, or employed a method not provided for in 
those regulations. 

It may be, as Judge Koenigsberger observed in the Auth 
case opinion, that “There is no difference in principle be¬ 
tween a situation where the life tenant has the right, at his 
discretion, to invade the corpus and one in which the dis¬ 
cretion is vested in trustees, as was the fact in the Henslee 
case”, but the fact is that the Commissioners, to whom 
Congress gave the exclusive power to formulate methods of 
valuation, have determined that there is a difference. 

* Sections 81.44 and 81.46, U. S. Treasury Regulations 105 (1942). 
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Neither the Assessor nor this Court, then the Board of Ap¬ 
peals, had the power or the authority to substitute their 
views, no matter how well based in logic, for the determina¬ 
tion of the Commissioners as expressed in the regulations. 

For the reasons stated above the Court here holds that 
the assessment of an inheritance tax in relation to the 
transfer of a life estate to John Delaplane by the death of 
Annette J. Delaplane was excessive, and was computed er¬ 
roneously by the use of the method set forth in Section 4(d) 
of the regulation pertaining to Title V of the District of Co¬ 
lumbia Revenue Act of 1937, as amended, and known as 
the Inheritance and Estate Tax Law; and that the value of 
such life estate must be determined by the method prescribed 
in Section 4(a) of such regulation. 

23 An interesting case arose under Section 18(c) of 
the original regulations pertaining to the Estate and 
Inheritance Tax Law which is substantially the same as 
Section 4(d) of the current regulations. It read as follows: 

“Where the life tenant has a right to expend or 
consume the corpus for his own use, the tax on the 
corpus shall be imposed on the life tenant/ ’ 

Such regulation was considered in Ellett v. District of Co¬ 
lumbia, D. C. B. T. A. Docket No. 691, decided May 4,1943, 
by the present Judge of the District of Columbia Tax Court 
who was then Member Sole of the Board of Tax Appeals. 
In that case certain property was left to the widow of the 
decedent to be held by her for life until she remarried, but 
with the right to use so much of the corpus as should be 
necessary for her own personal comfort and also for the 
need and care of their children. After considering the be¬ 
quest and the seeming analogy between the District of Co¬ 
lumbia regulations and the Federal regulations adopted 
under Section 812(d) of the Internal Revenue Code, the 
then Member Sole held as follows: 
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“The Board, however, does not believe that the 
pertinent part of section 18 (c) of the regulations 
is applicable here for the reason that the life ten¬ 
ant has a right to invade the corpus of the trust 
property, not only for her own use, but for the 
need and care of the decedent’s children. While 
the regulation is valid it must be strictly construed. 
The regulation, being valid, has a force of law. 
If there is any doubt as to its applicability, such 
doubt must be resolved in favor of the taxpayer. 
Safe Deposit and Trust Company vs. District of 
Columbia, 67 W. L. R. 792; Reinecke v. Northern 
Trust Co., 278 U. S. 339; Gould v. Gould, 245 U. S. 
151,153; United States v. Merriam, 263 U. S. 179, 
187; N. Cohn & Sons Co. v. Commissioner, 9 B. T. 
A. 87, 92, 93; Highway Eng. & Constr. Co. v. Dis¬ 
trict of Columbia, D. C. B. T. A. Docket No. 125. 
There seems to be no provision in the law or regu¬ 
lations to be applied to a case where the life ten¬ 
ant has a right to invade the principal for pur¬ 
poses other than his own use. 

For the reasons stated the Board holds that the 
assessment here involved was erroneous; that the 
petitioner, Elizabeth E. Ellett, should be assessed 
a tax upon the transfer to her of a life estate; 
and that the children of the decedent should be as¬ 
sessed taxes on transfers to them of undivided in¬ 
terest in a vested remainder, provided, of course, 
that their proportionate part of such remainder is 
not absorbed by the allowable exemptions. 

The Board will withhold entry of its decision for 
the purpose of permitting the parties to sub- 
24 mit computations pursuant to the Board’s 
determination of the issues showing the cor¬ 
rect amount of the taxes to be assessed, and the 
refund to be entered in the decision.” 
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Because of the theory of the Assessor in assessing the 
inheritance tax in relation to the transfer of the life interest 
to John Delaplane, the Assessor did not assess any in¬ 
heritance taxes against the non- District of Columbia char¬ 
itable institutions or against individuals who were 
the beneficiaries after the life estate. It transpired dur¬ 
ing the hearing that no inheritance tax was assessed in 
relation to the transfer of $5030. to Bose Eobosson Taylor. 
Since the petitioners, Mary Beall Vann and Elizabeth R. 
Young and the Vestry of Saint John’s Parish in the City 
of Washington, District of Columbia, are interested in the 
assessment of any amount of tax in this estate by reason 
of the fact that the church as residuary legatee must pay all 
death debts, the Court believes that it is appropriate to 
adjust the taxes by substracting from the appropriate re¬ 
fund in respect to the life interest of John Delaplane the 
additional taxes accruing because of this decision and be¬ 
cause of the omission to assess a tax in relation to the 
transfer to Rose Robosson Taylor. 

/s/ Jo. V. Morgan 

Jo. V. Morgan 

Judge 

Decision will be entered under Rule 30. 


27 Filed Jan 5 1954 District of Columbia Tax Court 

DECISION 

The petitioners and the respondent having jointly filed 
herein a computation under Rule 30, and the Court having 
considered said computation and the evidence taken at the 
hearing of this appeal and the findings heretofore made 
herein, it is by the Court this 5th day of January, 1954, 
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ADJUDGED AND DETERMINED as follows: 

! 

1. That the inheritance tax assessed in the matter of the 

Estate of Annette J. Delaplane in relation to the transfer 
by the Will of Annette J. Delaplane to John Delaplane in 
the amount of $4,654.62 was excessive and erroneously as¬ 
sessed. ; 

2. That the petitioners, Mary Beall Vann and Elizabeth 
R. Young, executrices under the Will of Annette J. Dela¬ 
plane, and the Vestry of Saint John’s Parish in the City of 
Washington, District of Columbia, the residuary legatee 
under the Will of Annette J. Delaplane, are entitled to a 
refund of inheritance taxes paid to the District of Columbia 
computed in accordance with the correct tax procedure as 
follows: 


TRANSFEREE 

Maude Cooper __ 

SHARE 

_$2,329.10 

TAX 

$ 66.46 

Harry B. Zehner_ 

... 6,317.09 

265.85 

Mary Beall Vann _ 

. „ 5^065.61 

203.28 

Rose Robosson Taylor 

..... 5,030.00 

201.50 

28 Elizabeth R. Young_ 

..... 4*041.31 

152.07 

John Delanlane _ 

_21*592.26 

587.77 

The Convocation of the P. E. 

Church of the Diocese of Md— 7,837.61 
Protestant Episcopal 

Theological Seminary _ 7,837.61 

341.88, 

341.88 

$2,160.69 

Taxes paid 
Correct tax 

$4,721.08 

2,160.69 

; 

Refund 

$2,560.39 



3. That the aforementioned petitioners are entitled to 
interest at the rate of 4 per centum per annum upon the 









aforesaid refund of $2,560.39 from April 23,1952, PJ to the 
date of payment of said refund. 

/s/ Jo. V. Morgan 

Jo. Y. Morgan 
Judge 


PETITIONERS’ EXHIBIT No. 2 
1 LAST WILL AND TESTAMENT 

of 

ANNETTE J. DELAPLANE 

I, ANNETTE J. DELAPLANE, of the City of Wash¬ 
ington, District of Columbia, being of sound and disposing 
mind, memory and understanding, do make, publish and 
declare this to be my last will and testament, hereby revok¬ 
ing any and all wills and codicils by me at any time here¬ 
tofore made, and intending hereby to dispose of all prop¬ 
erty and estate of which I shall die seized and posssessed 
and to which I may be entitled at the time of my death. 


3 XV. All of the rest, residue and remainder of my 

property and estate, both real and personal, of what¬ 
ever kind and wheresoever situate, of which I may die 
seized or possessed, or to which I may be entitled at the 
time of my death, I give, devise and bequeath unto Mary 
Beall Vann and Elizabeth R. Young, IN TRUST, with full 
discretionary powers of management, of sale and resale, of 


[ 2 ] Counsel for petitioner and for respondent have filed a stipulation in the 
Tax Court that interest should commence from April 23, 1953, and not from 
April 23, 1952. The reference in the Decision of the Tax Court to 1952 is 
obviously a typographical error. See Findings of Fact App. 13. 




29 


investment and reinvestment, of exchange and of changing 
investments, and my trustees shall keep the same invested, 
collect all rents, revenue and income arising therefrom, and 
after paying all such costs, charges and expenses as they 
may deem necessary or proper in the administration of this 
trust, they shall pay over the net income arising therefrom 
each month unto my brother, John Delaplane, for and dur¬ 
ing the term of his natural life. Upon his death this trust 
shall cease and determine, and my trustees shall convert 
the entire trust fund and estate then remaining in 
4 their hands into cash, and shall pay over the same, 
together with any undistributed accumulations of 
net income absolutely and in fee simple, as follows:. 


5 My trustees shall have, in addition to the fore¬ 

going powers and to the powers vested in fiduciaries 
by law, but not in derogation thereof, the following powers: 

(a) To retain any property, real or personal, con¬ 
tained in my estate at my death for such length of | 
time as my trustees may deem proper, without 
liability by reason of such retention. 

(b) To make such investments and reinvestments 
as my trustees may deem prudent, without restric¬ 
tion to such investments as are considered legal 
investments for trustees; this power to include the 
power to invest in deed of trust or mortgage notes 
or participations therein, in bonds or preferred or 
common stocks of corporations, in the obligations 
of the United States or of any State or subdivi¬ 
sion thereof or municipality, and in so-called “in¬ 
vestment trusts”. 

(c) To purchase investments at a premium or at a 
discount, and to deduct such premium from prin¬ 
cipal or income, and to credit such discount to prin- 




cipal or income, as my trustees in their sole dis¬ 
cretion may deem proper. 

(d) To subscribe for stock or bond privileges and 
to join in any merger or reorganization affecting 
investments which may be a part of this trust. 

(e) To make all such reasonable and necessary 
compromises as my trustees in their discretion 
may deem wise. 

(f) To apply the income to which the beneficiary 
.shall be entitled hereunder, for his maintenance 
and support, should he by reason of age, illness, or 
any other cause, in the opinion of my trustees, be 

incapable of disbursing it. 

6 (g) To lease and sell and make any con¬ 

tracts or agreements with respect to any 
real or personal property which is or may at any 
time be a part of this trust, including the right to 
grant options to buy or lease real estate, for such 
prices and upon such terms, and at private or pub¬ 
lic sales, as my trustees may deem proper, in the 
absolute exercise of their discretion, without any 
liability on the part of any person paying money 
to my trustees to see to the application of the 
money so paid. 

(h) To repair, improve or rebuild improvements 
on real estate, or make additional improvements 
thereto, with power to charge or apportion the cost 
thereof as between principal and income, in the 
absolute exercise of their discretion. 

(i) For the purpose of distribution to make parti¬ 
tion or division of any real property constituting 
a part of this trust, and for such purpose to deter¬ 
mine valuations and make payments to secure 
equality. 

(j) To determine how all receipts and disburse¬ 
ments shall be credited, charged or apportioned as 



31 


between principal and income, in the absolute ex¬ 
ercise of their discretion, and their decision in such 
respect shall be final and conclusive upon all per¬ 
sons affected thereby. 

(k) To vote by proxy or in person with respect to 
any stocks or securities comprising a part of this 
trust at any time. 

All of the shares of principal and income hereinbefore 
created under this item shall be free from anticipation, as¬ 
signment, pledge, or obligations of beneficiaries, and shall 
not be subject to any execution or attachment, insofar as 
may be permissible in law. 

XVL In making provision herein for the payment of in¬ 
come to my brother, it is my intention that the income from 
my entire estate, residuary and non-residuary, shall be paid 
to him during the year of administration, it being my will 
in this connection that my executrices and trustees follow 
the “Massachusetts Rule” rather than the rule laid down 
in the case of PROCTOR ET AL. v. AMERICAN SECUR¬ 
ITY & TRUST COMPANY, 98 Fed. (2d) 599. It is also 
my desire and wish that distribution of the income pay¬ 
ments to my brother shall begin at the earliest practicable 
moment after my demise, so that he may be immediately 
as well as subsequently provided with income.: 

7 XVII. I desire and direct that each and all of the 

legacies, bequests and devises contained in this my 
last will and testament, whether absolutely or in trust* shall 
be free from any and all estate or inheritance taxes, whether 
the same be payable under the laws of the United States or 
of any State, or under the laws in force in the District of 
Columbia, and it is my wish that all such taxes, specifically 
including the Federal estate tax, shall be paid from my 
residuary estate. 
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Filed Jan 14 1952 Theodore Cogswell Register of 
Wills, D. C. Clerk of Probate Court 

FOURTH CODICIL TO 
LAST WILL AND TESTAMENT 
OF 

ANNETTE J. DELAPLANE 

I, ANNETTE J. DELAPLANE, of the City of Washing¬ 
ton, District of Columbia, being of sound and disposing 
mind, memory and understanding, do hereby make, publish 
and declare this to be a Fourth Codicil to the Last Will and 
Testament heretofore made, signed, sealed, published, de¬ 
clared and executed by me bearing date the 6th day of 
October, 1947, that is to say: 

Because the welfare and well being of my brother, John, 
is my most heart felt wish and first consideration, I hereby 
amend Paragraph XY of my Last Will and Testament dated 
October 6, 1947 by giving to my Trustees therein named 
the following powers in addition to those already enumer¬ 
ated therein: 

(i) To invade the corpus of the trust herein 
created at any time or times and to whatever ex¬ 
tent my Trustees shall, in their sole and absolute 
discretion, deem necessary or advisable to pro¬ 
vide the proper care for my brother, John D. 
Delaplane, during the term of his natural life. 

In all other respects I do hereby ratify and confirm my 
Last Will and Testament dated October 6, 1947 and the 
Codicils thereto, dated respectively, June 21, 1948, August 
10, 1949 and May 22, 1950. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal this 3 day of April, 1951 to this 



: 
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Fourth Codicil to my Last Will and Testament bearing date 
the 6th day of October, 1947. 

/s/ Annette J. Delaplane (Seal) 
Annette J. Delaplane 

Signed, sealed, published and declared by the above- 
named testatrix as and for a fourth codicil to her 
2 Last Will and Testament of October 6, 1947, in the 
presence of us who, at her request, in her presence 
and in the presence of each other have hereunto subscribed 
our names as attesting witnesses on the day and year first 
hereinabove written. 

/s/ Sara S. Brydon 

Address 1309 20th St., N. W. 
Washington, D. C. 

/s/ Louise McKinney 

Address 1309 20th St., N. W. 
Washington, D. C. 

; 

• •••••• • 

DOCKET 
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June 29 Pet. filed. TP., notified. AA., and CC. served. 
Inheritance Tax $4,654.62 

Sept. 15 Hearing set for Oct. 8. All parties served. 
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Oct. 19 Brief filed by petitioner. Copy served C.C. 
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Nov. 16 Brief filed by respondent. Copy served peti¬ 
tioner. 

Nov. 19 Reply brief filed by pet. CC. was served with 
copy. 

Nov. 24 Mot. to strike statement of facts in pet’s., reply 
brief filed by District. Copy served Atty for Pet. 

Nov. 25 Second bearing—Henry Wixon for District. 

Nov. 25 Pet’s memo filed in opposition to mot to strike 
statement of facts contained in reply brief for petitioners. 
Wixon served with copy. 

Dec. 2 F. of F. & Opinion under Rule 30. TP., CC., & 
AA., served. 

Dec. 31 Agreed computation under Rule 30 filed by par¬ 
ties. 

1954 

Jan. 5 Dec. under Rule 30. Atty for Pet. CC & AA., 
served. 

Feb. 4 Pet for Review filed by District. Copy served 
TP. 

Feb. 17 Statement of Points on Review. Designation 
of Record. 

Mar. 12 Order for Delivery of Original Exhibits. 
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QUESTION PRESENTED 


In the opinion of respondents the question is: 

Is an inheritance tax based upon the value of the entire 
testamentary trust corpus properly assessable against the 
life tenant under the District of Columbia Inheritance 
Tax Statute and its Regulations which provide that the 
tax on corpus, or such part thereof, shall be imposed on 
the life tenant where he has the right in his sole discretion 
to expend or consume corpus, or a part thereof, for his own 
use where the life tenant has no power to invade corpus, 
the power of corpus invasion resting exclusively in the 
trustees of whom the life tenant is not one? 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,141 


DISTRICT OF COLUMBIA, Petitioner , 

v. 

MARY BEALL VANN, ELIZABETH R. YOUNG, Exec¬ 
utrices and trustees under the Will of Annette J. 
Delaplane, deceased, 

JOHN DELAPLANE, Life tenant under the Will of 
Annette J. Deleplane, Deceased, 

THE VESTRY OF SAINT JOHN’S PARISH IN THE 
CITY OF WASHINGTON, DISTRICT OF COLUM¬ 
BIA, Residuary legatee under the Will of Annette J. 
Delaplane, deceased, Respondents . 


BRIEF FOR RESPONDENTS 


COUNTER-STATEMENT OF THE CASE 

By her Last Will and Testament Annette J. Delaplane 
transferred certain of her estate to named legatees and 
the remainder to trustees to hold in trust during the life 
of her brother John and thereafter to distribute among 
named remaindermen. The trustees were to pay the in- 
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come from the trust fund to John Delaplane during his 
life. 

The life tenant was not named as a trustee. He was 
given no power to control or invade corpus. In the Fourth 
Codicil to the Will the nominated trustees were given' the 
power to invade corpus to provide proper care for the 
life tenant to the extent they deemed necessary or ad¬ 
visable. (App. 28-33.) 

The testatrix died January 13, 1952. On January 13, 
1953, the executrices filed the tax return required by 
Sections 47-1601-47-1607 District of Columbia Code, 1951 
Edition and the Regulations promulgated by the Commis¬ 
sioners for the District of Columbia as therein provided. 
(App. 10.) As required by the return the net taxable 
estate and the taxes assessable against the legatees were 
set forth in the return. The Assessor assessed to the 
legatees taxes in the amounts set forth in the return. Those 
taxes are not in controversy. The Assessor made minor 
increases in the value of the net estate. Those adjustments 
were accepted by the executrices and are not in contro¬ 
versy (App. 10-13.) 

As also required the executrices set forth in the afore¬ 
said return the value of the trust estate taxable to the 
life tenant and the tax due thereon and the values of 
the trust remainders to be transferred in accordance with 
the Will and the taxes due thereon. The Assessor taxed 
the entire trust estate to the life tenant. (App. 10-13.) 
The Assessor did not assess any taxes against the taxable 
trust remainders. (Certain of the remaindermen are local 
religious and charitable organizations specifically exempt 
under the statute). 

SUMMARY OF ARGUMENT 

The District of Columbia inheritance tax statute imposes 
upon the transferee a tax in connection with the transfer 
from any person who dies seized or possessed thereof, 
either by will or by law, of real and personal property or 
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any interest therein. Where a life interest is created in 
property, the statute provides that the donee for life shall 
pay a tax on the value of his interest, determined in a 
manner as the Commissioners of the District of Columbia 
by regulations may prescribe and the donee of the future 
interest shall pay a tax on the value of his interest. 

The regulations promulgated by the Commissioners as 
required by the statute provide the method to be used in 
determining the taxable value of life estates, remainders 
and future interests. The petitioner is bound by those 
regulations. The District of Columbia statute does not 
give the Assessor power to determine taxable interests. 
Such power is vested by the statute solely in the Com¬ 


missioners. 


The District statute gives neither the Commissioners 
nor the Assessor power to apply the provisions of the 
Federal estate tax law to taxation of property taxable 
under the District of Columbia statute. The decisions of 


the Supreme Court of the United States in cases brought 
under the Federal estate tax statute are not dispositive 
of or controlling upon questions arising under the District 
of Columbia inheritance tax statute. In deciding the case 
at bar the lower court was not bound by its earlier decision 
in a similar case. ; 

The regulations promulgated by the Commissioners of 
the District of Columbia pursuant to the District of 
Columbia inheritance tax statute clearly state the circum¬ 
stances under which the corpus of a trust is taxable to 
the life tenant, namely, where the life tenant has the right 
in his sole discretion to expend or consume corpus for 
his own use (Regulation Sec. 4(d) Pt. br. 10). The life 
tenant in the case at bar has no such power. Therefore, 
as correctly determined by the lower Court, the corpus 
of the Delaplane trust is not taxable to John Delaplane, 
life tenant. 
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ARGUMENT 

I 

Taxability Under the D. C. Inheritance Tax Statute Is Not 
Determinable by the Federal Estate Tax Statute. 

What appears to be the main argument advanced by 
petitioner in support of its contention that this case was 
erroneously decided below is to the effect that inasmuch 
as petitioner is of opinion the trust corpus would be tax¬ 
able to the life tenant under the Federal estate tax statute 
it is similarly taxable under the District of Columbia 
statute. The question of taxability under the Federal estate 
tax statute was not before the lower Court. It is not before 
this Court. It is, of course, not the province of the District 
of Columbia taxing authorities to concern themselves 
with questions arising without the District of Columbia 
Revenue Act. 

Furthermore, it is difficult to understand how it can 
be argued that taxability of the trust corpus under one 
statute connotes taxability under the other. The provi¬ 
sions of the District of Columbia and Federal statutes are 
not identical. (See Petitioner’s Brief pp. 7-9 for the 
District of Columbia inheritance tax statute; and the foot¬ 
note at page 23, Petitioner’s Brief, for the Federal estate 
tax statute). 

The statutes’ respective Regulations are correspond¬ 
ingly different. The Regulations promulgated under the 
District of Columbia statute provide in Sec. 4(a) (Pt. 
Br. 10) the manner in which the taxable value of a life 
estate is to be determined and then provide in Sec. 4(d) 
that— 

11 Where the life tenant has the right in his sole 
discretion to expend or consume corpus * • * the tax 
on corpus * * * shall be imposed on the life tenant.” 
(Pt. Br. 10.) 

The U. S. Treasury Regulations promulgated pursuant 
to the Federal estate tax statute explain the scope of the 
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allowable deduction for charitable and other stated trans¬ 
fers (Sec. 81.44 U.S. Treasury Regulations 105, Commerce 
Clearing House Federal Estate and Gift Tax Reporter, 
Para. 2000, Page 2357-2) and then provide that— 

If the legatee, devisee, donee, or trustee is empow¬ 
ered to divert the property or fund, in whole or in part, 
to a use or purpose which would have rendered it, 
to the extent that it is subject to such power, not 
deductible had it been directly so bequeathed, devised, 
or given by the decedent, deduction will be limited to 
that portion, if any, of the property or fund which 
is exempt from an exercise of such power. (Sec. 81.46 
U.S. Treasury Regulations 105, Commerce Clearing 
House Federal and Gift Tax Reporter, Para. 2020, 
Page 2384) 

There is, therefore, no room for petitioner’s argument 
drawn from the Federal estate tax statute and the long 
list of cases deciding questions raised thereunder cited 
in its brief. Greenport Basin & Construction Co. v. United 
States , 43 S. Ct. 183, 260 U.S. 512, 67 L. Ed. 370. 

n 

The District of Columbia is Bound by the Regulations Promul¬ 
gated by the Commissioners of the District of Columbia as 
Provided by the Statute. 

At page 19 of its brief petitioner speculates what might 
have been the situation with respect to taxability of the 
trust corpus of the case at bar had the Commissioners 
not adopted Regulation 4(d) and then states: 

“It is inconceivable that a valid assessment of the 
proper inheritance tax based upon the actual interest 
of a donee of an indicated life estate may be precluded 
by the failure of the Commissioners to enact a regu¬ 
lation covering every possible combination of cir¬ 
cumstances which may be created by a decedent in 
favor of beneficiaries of the decedent’s estate. * * * ” 


6 


From this portion of its brief it would appear that the 
District of Columbia is raising questions as to the validity 
of the regulations drawn by the Commissioners of the 
District of Columbia. However, inasmuch as petitioner 
goes on to state (also at page 19 of its brief)— 

‘ 1 Certainly, the Commissioners would lack authority 
to promulgate regulations in conflict with the plain 
requirements of the District of Columbia Inheritance 
Tax Statute.’’ 

respondents assume that the validity of the regulations 
is not presented as an issue before this Court. The ques¬ 
tion of their validity was not raised below. 

The regulations promulgated by the Commissioners of 
the District of Columbia, being valid, have the force of 
law and the petitioner is bound by them. Furthermore, 
the regulations must be strictly construed, and any doubts 
existing as to their applicability must be resolved in favor 
of the taxpayer. Safe Deposit and Trust Company v. 
District of Columbia, 67 W.L.R. 792; Reinecke v. Northern 
Trust Co., 278 TJ.S. 339, 49 S. Ct. 123; Gould v. Gould, 245 
U.S. 151, 153, 38 S. Ct. 53; United States v. Merriam, 263 
U.S. 179, 187, 44 S. Ct. 69. 

As stated in the Gould case, supra, 

1 ‘In the interpretation of statutes levying taxes it 
is the established rule not to extend their provision, 
by implication, beyond the clear import of the language 
used, or to enlarge their operations so as to embrace 
matters not specifically pointed out. In case of doubt,/ 
they are construed most strongly against the govern¬ 
ment and in favor of the citizen.” 

The instant case must, of course, stand or fall on the 
statute and regulations in force at the time the inheritance 
tax was assessable. Therefore, the Assessor—and the 
Commissioners—are without power to read into the regu¬ 
lations provisions they may now have decided should be 
there and apply those provisions retroactively to the 
Delaplane estate. 
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The Rule of Stare Decisis Is Not Controlling. 

The petitioner has invoked the doctrine of stare decisis 
and cites the case of Auth v. District of Columbia (Board 
of Tax Appeals, Docket No. 2139, 79 W.L.R. 398) as being 
controlling on the issue presented by the case at bar. As 
appears from the Findings of Fact in the Auth case 1 the 
Assessor apportioned and assessed the inheritance tax 
due between the life tenant and remaindermen in accord¬ 
ance with the return filed by the Auth executors, and the 
Auth executors, having thereafter filed an amended return 
showing the lesser tax that would be due were the tax 
computed under the Federal estate tax statute and the 
Assessor having refused to re-assess the tax due in accord¬ 
ance with the amended return, appealed to the Board of 
Tax Appeals, which, in effect, upheld the Auth executors. 

The District of Columbia did not appeal the decision 
of the Board of Tax Appeals in the Auth case, although 
that decision overrules an earlier decision of the Board 
on the same question. 

The earlier case is that of Elizabeth E . Ellett, etc . v. 
District of Columbia (Board of Tax Appeals Docket; No. 
691). 2 It was decided by the present Judge of the District 
of Columbia Tax Court—then the Member Sole of the 
Board of Tax Appeals for the District of Columbia—on 
May 4, 1943. 

In the Ellett Case the decedent’s widow was nominated 
trustee and given the power to “use so much of the estate 

• * * as shall be necessary for her own personal comfort, 
and also for the need and care of my (decedent’s) children 

* * (Findings of Fact 2, supra.) 

1 The Board’s Findings, Conclusions of Law, Memorandum Opinion and 
Decision are also on file with this Court by leave granted petitioner May 
21, 1954. 

2 This case is not reported. Therefore respondents have lodged with 

the Clerk of this Court certified copies of the Findings of Fact and Opinion 
and Decision. ; 
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The Board held that under the regulations the trust 
corpus was not taxable to the life tenant, as was asserted 
by the District of Columbia, but that the life tenant should 
be assessed a tax on her interest of the trust fund and the 
trust remaindermen should be assessed taxes on transfers 
to them of undivided interests in a vested remainder. The 
Regulation section upon which the Board bottomed its 
ruling at that time was numbered 18(c) and read: 

“ Where the life tenant has a right to expend or 
consume the corpus for his own use, the tax on the 
corpus shall be imposed on the life tenant.” (See 
Ellett case, Findings of Fact 2, supra.) 

The petitioner did not appeal the Board’s decision in 
the Ellett case decided in 1943; nor did it as stated above 
appeal the Board’s decision in the Auth case of 1951 which 
was in direct conflict with the ruling in the earlier case. 

"While counsel for respondents concede they are of 
opinion the earlier Ellett case correctly stated the law 
applicable to the Delaplane case they admit the Board of 
Tax Appeals was not bound by that earlier decision in 
deciding the later Auth case. It is equally true, of course, 
that the lower Court was not bound by the Auth decision 
in deciding the case at bar (District of Columbia v. 
American Security & Trust Co., 92 U.S. App. D.C. 33, 202 
F. 2d 21). 

IV 

A Tax to be Valid Depends Upon a Particular Statute Creating 
Liability and the Proper Procedural Steps Being Taken 
by the Taxing Authorities. 

Petitioner contends (Pt. Br. 16-19) that the lower Court 
lacked sufficient evidence to support its finding that the 
Assessor applied Section 4(d) of the regulations in assess¬ 
ing the tax against the life tenant and states (Pt. Br. 21) 
“Whatever principle or method was used by the Assessor 
• • * is immaterial so long as that principle or method 
was a proper one.” The case of District of Columbia v. 
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Morris, 81 U.S. App. D.C. 356, 159 F. 2d 13, is relied upon 
by petitioner to support this contention. The Morris case 
deals with the establishment of the market value of prop¬ 
erty taxable under the Personal Property Statute (47-1201- 
47-1203, D.C. Code, 1951 Ed.). There is no question in 
the case at bar concerning the ascertainment of the market 
value of the decedent’s estate. The Assessor made only 
minor adjustments in the market value of the estate as 
reported by the executrices. The executrices reported the 
net estate to be $108,063.68. The Assessor increased its 
value (by $214.57) to $108,278.25. That increase is not 
in controversy. The Assessor taxed the various legatees 
who took ahead of the trust, duducted the sum total of 
those bequests from the net estate and taxed that remainder 
to the life tenant (App. 13). The Assessor assessed no 
taxes to the trust remaindermen. Yet petitioner contends 
that there is no basis in the record of this case to support 
the lower Court’s finding that the Assessor predicated his 
assessment against the life tenant on Section 4(d) of the 
regulations. The Assessor was obliged under the statute 
to predicate his assessment against the life tenant and 
remaindermen on Sections 4(a) and 4(d), supra, of the 
regulations. Those are the only provisions of the regula¬ 
tions respecting taxing of the transfer of other than fee 
simple estates. Nowhere in the statute or its regulations 
can be found authority for the Commissioners of the 
District of Columbia or the Assessor to construe the pro¬ 
visions of a testamentary trust to determine the “legal 
interest in property which results from a particular type 
of grant” (Pt. Br. 12). 

“A tax to be valid depends upon a particular statute 
creating liability and upon the proper procedural steps 
being taken by the taxing authorities. It is fundamental 
that an assessment must be validly made before tax 
liability can possibly accrue to the taxpayer. * * :* ” 
(Tumulty v. District of Columbia, 69 App. D.C. 390, 
400, 102 F. 2d 254, 264 (1939); Trustees of St. Paul 
Methodist Episcopal Church South v. District of 
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Columbia (decided April 15, 1954) TJ.S. App. 
D.C. , Fed. 2d 

CONCLUSION 

It is respectfully submitted that the decision of the 
District of Columbia Tax Court should be affirmed. 

Elizabeth R. Young 
John A. Beck, 

Attorneys for Respondents, 
605 Southern Building, 
Washington 5, D. C. 
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